OOCKe 


VOLUME 15, NO. 6 





RELEASES IN THIS ISSUE 





Securities Act - 5945- 5946 
Securities Exchange Act - 14961-14982 
Public Utility Holding 

Company Act - 20625-20632 
Investment Company Act - 10323-10332 
Investment Advisers Act - 
Litigation - 
Securities Investor 

Protection Act - 


This listing covers releases issued from 7/14/78- 
7/20/78. 


This listing does not affect the legal status of any 
document published in this issue. 





SEC DOCKET INDEX 





VOLUME FOUND IN DOCKET DATED 


Vol. V, No. 15 12/3/74 
Vol. V, No. 16 12/10/74 
Vol. VI, No. 3 1/8/75 
Vol. Vi, No. 15 4/22/75 
Vol. VI, No. 20 5/28/75 
Vol. Vil, No. 8 7/22/75 
Vol. Vill, No. 15 1/28/76 
Vol. IX, No. 11 5/18/76 
Vol. X, No. 11 10/5/76 
Vol. XI, No. 9 2/8/77 
Vol. XIl, No. 12 7/19/77 
Vol. Xill, No. 11 11/29/77 
xill Vol. XIV, No. 12 4/25/78 


AUGUST 1, 1978 


procedures of institutions subject to 
the Commission’s proxy rules which 
exercise voting rights with respect to 
equity securities held for their own 
accounts or for the accounts of others 


34-14971 Commission is publishing for com- 
ment proposed amendments to Form 
MSD, which is used for municipal 
securities dealer registration by banks 
and separately identifiable depart- 
ments or divisions of banks 


The following releases relate to self-regulatory 
organization rule proposals and/or adoptions. 


34-14961 34-14973 
34-14965 34-14980 
34-14972 34-14982 





OPINIONS 





IC-10325 PARCO MANAGERS CORPORATION 
Commission grants most of the 
exemptions from the Investment 
Company Act. sought by Parco 








Managers Corp. 








SIGNIFICANT ITEMS 
RULES 








34-14970 Commission is proposing for com- 
ment rule, form and schedule amend- 
ments intended to provide investors 
with information relevant to an in- 
formed assessment of the effective- 
ness of registrants’ boards of 
directors, and the voting policies and 
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SECURITIES ACT OF 1933 
Release No. 5945/July 19, 1978 


In the Matter of 

PARKER, MILLIKEN, CLARK & O’HARA 
333 South Hope Street 

Los Angeles, CA 90071 

(18-7) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
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PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATIONS IN THE PARKER, MIL- 
LIKEN, CLARK & O’HARA RETIREMENT PLAN AND 
TRUST AGREEMENT 


Parker, Milliken, Clark & O’Hara, a law firm organized 
as a partnership under the laws of the state of Cali- 
fornia, filed an application on January 31, 1978, for an 
exemption from the registration requirements of the 
Securities Act of 1933 (“Act”) for participations or 
interests issued in connection with the Parker, Mil- 
liken, Clark & O’Hara Retirement Plan and Trust 
Agreement (“Plan”). 


On June 15, 1978, a notice was issued (Securities Act 
Release No. 5937) of the filing of the application. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 3(a)(2) of the Act, 
that interests or participations issued in connection 
with the Plan shall not be subject to the requirements 
of Section 5 of the Act effective forthwith, provided 
that the Internal Revenue Service makes a favorable 
determination with respect to the continued tax- 
qualified status of the Plan. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5946 /July 20, 1978 


In the Matter of 

THE RETIREMENT PLAN FOR PARTNERS AND 
ASSOCIATES OF DAVIS POLK & WARDWELL 

1 Chase Manhattan Plaza 

New York, NY 10005 


(18-18) 


284/SEC DOCKET 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PRO- 
VISIONS OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE RETIREMENT PLAN FOR 
PARTNERS AND ASSOCIATES OF DAVIS POLK & 
WARDWELL 


NOTICE IS HEREBY GIVEN that Davis Polk & Ward- 
well (the “Applicant” or the “Firm”’), a law firm 
organized as a partnership under the laws of the State 
of New York, has, on June 8, 1978, filed an appli- 
cation for exemption from the registration require- 
ments of the Securities Act of 1933 (the “Act”) for 
participations or interests issued in connection with 
the Retirement Plan for Partners and Associates of 
Davis Polk & Wardwell (the “Plan”’). All interested 
persons are referred to that document, which is on file 
with the Commission, for the facts and represen- 
tations contained therein, which are summarized 
below. 


l. Introduction 


The Plan covers the Applicant’s legal staff, of whom 
approximately 50 partners and 118 associates were 
eligible to participate as of December 31, 1977. 
Members of the legal staff are eligible to participate in 
the Plan if they are at least 25 years of age and have 
completed one year of service with the Applicant. 


Applicant states that the Plan is of the type commonly 
referred to as a “Keogh” plan, which covers persons 
(in this case, Applicant’s partners) who are employees 
within the meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954 (the “Code”), and, therefore, is 
excepted from the exemption provided by Section 
3(a)(2) of the Act for interests or participations in 
employee benefit plans of corporate employers. 
Section 3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit-sharing 
plan which covers employees, some or all of whom 
are employees within the meaning of Section 401(c)(1) 
of the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


ll. Description and Administration of the Plan 


Applicant states that the Plan was originally adopted 
effective in 1968 and was amended and restated in its 
entirety, effective as of January 1, 1976, in order to 
comply with the Employee Retirement Income 
Security Act of 1974 (“ERISA”). The Internal Revenue 





Service (“IRS”) has issued a ruling to the effect that 
the Plan, as so amended and restated, is a qualified 
plan under Section 401(a) of the Code. The Plan is an 
“employee pension benefit plan” subject to the 
fiduciary standards and to the full reporting and dis- 
closure requirements of ERISA. Applicant contributes 
to the Plan on behalf of participants out of the net 
earnings of the Firm in an amount equal to 2% of 
each participant’s compensation up to the maximum 
compensation subject to Federal Insurance Contri- 
butions Act taxes plus 8.75% of each participant’s 
compensation in excess thereof up to $100,000 of 
total compensation. Under the Plan, participants may 
make voluntary contributions to the Plan of not less 
than 2% nor more than 10% of such participant’s 
aggregate compensation for all years during which the 
person has been a participant, subject to certain limi- 
tations. 


Applicant states that the Bank of New York is trustee 
(the “Trustee”) for the Plan under an Amended Trust 
Agreement (the “Trust Agreement”). Under the Trust 
Agreement the Trustee has the power in its sole dis- 
cretion (subject to the investment objectives and 
policies approved by the Investment Committee) to 
invest and reinvest Plan assets in any permitted 
investments as provided therein. Applicant has 
retained Price Waterhouse & Co. Incorporated to 
provide certain accounting services and William M. 
Mercer Incorporated to provide actuarial and planning 
services for the Plan. 


The Plan provides for the appointment of a Pension 
Committee consisting of at least three partners in the 
Firm. The Pension Committee has overall respon- 
sibility and authority for administration of the Plan. 
The Plan also provides for the appointment of an 
Investment Committee consisting of at least three 
partners in the Firm. The Investment Committee has 
responsibility and authority under the Plan for 
reviewing and approving the Plan’s investment objec- 
tives and policies and for reviewing and evaluating the 
performance and policies of the Trustee. The Invest- 
ment Committee has no authority with respect to the 
acquisition or disposition of Plan assets, such 
authority being the exclusive responsibility of the 
Trustee. Each of such committees may employ such 
agents and counsel as they deem necessary to carry 
out the Plan. 


Applicant states that if the partnership were a corpo- 
ration, interests and participations in the Plan would 
be exempt under Section 3(a)(2) of the Act. Applicant 
submits that merely because Applicant is unincor- 
porated is no reason for subjecting such interests and 
participations to the registration requirements of the 
Act. Applicant further submits that the intent of 
Congress in excluding from the exemption plans in 
which self-employed persons were participants was to 


prevent the sale without registration of interests in 
prepackaged plans offered by financial institutions to 
self-employed persons lacking the sophistication to 
protect themselves and their employees, and that the 
provision permitting the Commission to grant 
exemption upon application was included in Section 
3(a)(2) of the Act to make available an exemption for 
partnership plans where the plan and the entity in- 
volved are comparable to corporate plans exempted by 
Section 3(a)(2). 


Applicant states that the Plan covers partners and 
employees of a single firm and is not a uniform proto- 
type plan of a type designed to be marketed by a 
sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. Applicant 
also states that assets of the Plan have not been and 
will not be commingled in any collective investment 
fund with the assets of any plan of another employer. 


Applicant represents that it has not distributed and 
does not intend to distribute any type of promotional 
material relating to the Plan (other than such material 
as Applicant is required under ERISA to distribute to 
participants or to employees) and has not made and 
does not intend to make any solicitation of voluntary 
contributions under the Plan. Applicant makes 
available to Plan participants, upon request and 
without charge, copies of the Plan, the Trust Agree- 
ment and the latest interim financial statements of the 
Plan. 


Applicant states that it is engaged in furnishing legal 
services of a type which necessarily involves finan- 
cially sophisticated and complex matters and, for that 
reason as well as the extensive administrative control 
over the Plan maintained by the Firm, is able to repre- 
sent adequately its interests and the interests of its 
employees who are participants in the Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 14, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any $uch communication should be addres- 
sed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by affi- 
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davit or, in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the re- 
quest. An order disposing of the matter will be issued 
as of course following August 14, 1978, unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14961 /July 14, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE BOSTON STOCK EXCHANGE, INC. 


File No. SR-BSE-78-3 


The Boston Stock Exchange, Inc. (“BSE”) submitted 
on Apri! 6, 1978, proposed rule changes under Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act”) and on April 27, May 26, July 3 and July 5, 1978 
the BSE filed Amendments Nos. 1, 2, 3 and 4, respec- 
tively, to such proposed rule changes, to make 
necessary modifications to the BSE’s rules for the im- 
plementation and operation of an Intermarket Trading 
System linking the participants (and such other 
markets as may in the future agree to participate in the 
ITS) and providing facilities and procedures for (i) 
display of composite quotation information on the 
floors of each of the participating exchanges (at the 
designated trading post) so that members of each 
participating exchange will be able to determine 
readily the best bid and offer for a particular multiply- 
traded security available from any participant, (ii) 





1 The Commission has granted a temporary order 
under Section 11A(a)(3) of the Act approving the 
implementation and operation of the ITS and 
soliciting comment thereon. See Securities Exchange 
Act Release No. 14661 (April 17, 1978). The ITS Plan 
and comments thereon are available in File No. 4-208. 
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rapid and efficient routing of orders and adminis- 
trative messages between and among the participants, 
and (iii) participation, under certain conditions, by all 
participants in opening transactions in the primary © 
market.’ The proposed rule changes have been desig- 
nated by the BSE as (i) amendments to its existing 
Sections 2 and 3 of Chapter 1-B; Sections 9, 10, 11, 
13, and 15 of Chapter Il; and Subsection (h) of 
Chapter XV; and (ii) new Chapter XXXI. 


Publication of the submission is expected to be made 
in the Federal Register during the week of July 17, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule changes or 
institute proceedings to determine whether the pro- 
posed rule changes should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-BSE-78-3. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule changes between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14962 /July 14, 1978 


In the Matter of 
PAUL KENDRICK & CO., INC. 
PAUL F. KENDRICK 


VINCENT B. DOUGHTY 





Administrative Proceeding File No. 


ORDER INSTITUTING ADMINISTRATIVE PRO- 
CEEDINGS 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”) against Paul 
Kendrick & Co., Inc. (“Registrant”), a corporation with 
its principal place of business in San Francisco, Cali- 
fornia, Paul F. Kendrick (“Kendrick”), Registrant’s 
president, and Vincent B. Doughty (“Doughty”), who 
was responsible for Registrant’s back office and 
clearance. Registrant is registered with the Commis- 
sion as a broker-dealer pursuant to Section 15(b) of 
the Exchange Act. 


These proceedings are based on allegations by the 
Division of Enforcement that during the period 
September, 1976, through April, 1978 Registrant and 
Kendrick willfully violated and willfully aided and 
abetted violations of the anti-fraud provisions of the 
federal securities laws by wrongfully converting at 
least $188,000 of customer funds and securities to 
their own use and benefit. 


The Commission’s order for proceedings also alleges 
that during the period March, 1976 through May, 1977, 
at various times Registrant, aided and abetted by 
Kendrick and Doughty: transacted business without 
maintaining the requisite net capital in violation of 
Section 15(c) of the Exchange Act and Rule 15c3-1 
thereunder; failed to establish and maintain a “Special 
Reserve Account” for the exclusive benefit of 
customers in violation of Section 15(c) of the 
Exchange Act and Rule 15c3-3 thereunder; failed to 
make and keep current books and records in violation 
of Section 17(a) of the Exchange Act and Rules 17a-3 
and 17a-5 thereunder; failed to comply with the 
supplemental reporting provisions of Rule 17a-11; 
obtained credit for the purpose of purchasing and 
carrying securities in violation of Regulation X 
promulgated by the Board of Governors of the Federal 
Reserve System in violation of Section 7(f) of the 
Exchange Act and Regulation X thereunder; and 
extended credit for the purpose of purchasing and 
carrying securities in violation of Section 7(c) of the 
Exchange Act and Regulation T thereunder. 


Respondent Doughty has submitted an Offer of 
Settlement which has been accepted by the 
Commission. (See Exchange Act Release No. : 
entitled Findings and Order Imposing Remedial 
Sanctions on Vincent B. Doughty). 


A hearing will be scheduled by further order to take 
evidence on the staff’s allegations against respond- 
ents Registrant and Paul F. Kendrick and to afford the 
respondents an opportunity to offer any defenses 


thereto, for the purpose of determining what remedial 
action, if any, should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14963 /July 14, 1978 


In the Matter of 
VINCENT B. DOUGHTY 
Administrative Proceedings File No. 3-5496 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings under the Securities Exchange 
Act of 1934 (“Exchange Act”), ! Vincent B. Doughty 
(“Doughty”) an associated person of Paul F. Kendrick 
& Co., Inc. (“Kendrick & Co.”), a registered broker- 
dealer [File No. 8-16684], has, without admitting or 
denying the allegations in the Order for Proceedings, 
submitted an Offer of Settlement which the Com- 
mission has determined to accept. 


On the basis of the Order for Proceedings and said 
Offer of Settlement, it is found that 2: 


1. During the period from March, 1976 through 
January, 1977, respondent Doughty willfully aided and 
abetted violations of Section 15(c)(3) of the Exchange 
Act and Rules 15c3-1 and 15c3-3 thereunder. 


2. During the period from June, 1977 through 
September, 1977 respondent Doughty willfully aided 
and abetted violations of Section 17(a) of the 
Exchange Act and Rules 17a-3 and 17a-11 thereunder. 


3. During the period from April, 1976 through May, 
1977 respondent Doughty willfully aided and abetted 
violations of Sections 7(f) of the Exchange Act and 
Regulation X thereunder. 


4. Between May, 1976 and January, 1977 respondent 
Doughty willfully aided and abetted violations of 
Section 7(c) of the Exchange Act and Regulation T 
thereunder. 





1 In the Matter of Paul Kendrick & Co., Inc., et al., 
instituted July 5, 1978. 


2 These findings are not binding on any other 
respondent in these proceedings. 
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In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT IS ORDERED that effective at the 
opening of business on the second Monday after the 
date of this Order: 


1. Vincent B. Doughty is barred from association 
with any broker or dealer, investment adviser or 
investment company, provided that after a period of 
six months from the effective date of this Order, 
Vincent B. Doughty may apply to become associated 
with a broker or dealer, investment adviser or invest- 
ment company as a supervised employee in a non- 
supervisory and non-proprietary capacity upon 
demonstrating proper supervision to the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14964/July 14, 1978 


A notice has been issued giving interested persons 
until August 11 to comment upon the application to 
withdraw the common stock (without par value) of 
Coachmen Industries, Inc. from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14965/July 14, 1978 


In the Matter of 

MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

(SR-MSRB-78-1) 

ORDER APPROVING PROPOSED RULE CHANGE 

On January 4, 1978, the Municipal Securities Rule- 
making Board (the “MSRB”) filed with the Commis- 


sion, pursuant to Section 19(b) of the Securities Ex- 
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change Act of 1934 (the “Act”), and Rule 19b-4 there- 
under, copies of a proposed rule change. The pur- # 
poses of the proposed rule change are (i) to designate 
the MSRB Municipal Securities Representative Quali- 
fication Examination (the “Examination”) as satisfying 
the MSRB’s examination requirements for qualifi- 
cation as a municipal securities representative, (ii) to 
provide that qualification as a general securities repre- 
sentative is an alternative means of satisfying the 
MSRB’s examination requirements, and (iii) to provide 
an exemption from the examination requirements for 
persons entering the municipal securities business as 
municipal securities representatives after December 1, 
1975 who were qualified at the time of entry as general 
securities representatives or general securities princi- 
pals, and who have actively performed the functions 
of a municipal securities representative since that 
time. The Examination, as filed for Commission re- 
view on January 4, 1978, consisted of a question bank 
of 335 questions, an answer key, and examination 
specifications, and was accompanied by a request for 
confidential treatment of such materials. On March 
17, 1978 and June 29, 1978, the MSRB filed additional 
questions and answer keys to be included in the 
Examination, accompanied by requests for confi- 
dential treatment for those additional questions and 
answer keys. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14344, (January 
5, 1978)) and by publication in the Federal Register 
(43 FR 1858 (January 12, 1978)). All written state- 
ments with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person, other than 
those which may be withheld from the public in ac- 
cordance with the provision of section 552 of title 5, 
United States Code, were made available to the public 
at the Commission’s Public Reference Room (File No. 
SR-MSRB-78-1). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 





1 The Commission granted the MSRB’s requests, filed 
pursuant to Securities Exchange Act Rule 24b-2 (17 
CFR 240.24b-2), for confidential treatment for the 
Examination, including both the initial question bank 
and the additional questions. Letters from Kathryn B. 
McGrath to Frieda K. Wallison (January 9, 1978, April 
4, 1978, and July 7, 1978). 





MSRB and, in particular, the requirements of Section 
15B and the rules and regulations thereunder.2 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved.3 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14966 /July 17, 1978 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, today announced that the Commission 





2 The Commission staff, in determining whether to 
exercise its delegated authority to approve the pro- 
posed rule change, reviewed the following materials: 
the question bank; the answer key; the examination 
specifications; the principal provisions of a proposed 
draft agreement among the MSRB, the National 
Association of Securities Dealers, Inc. (the “NASD”), 
and the New York Stock Exchange, Inc., relating to 
the MSRB’s requirements for qualification of munici- 
pal securities representatives; and a proposed draft 
agreement between the MSRB and the NASD, relating 
to the administration of the Examination. 


3 The Examination is approved on the basis of the 
examination specifications filed with the Com- 
mission. Any changes in the examination specifi- 
cations will be filed with the Commission as proposed 
rule changes. It is contemplated, however, that the 
question bank filed with the Commission may from 
time to time be added to or revised in conformity wiih 
the current examination specifications and that such 
additions and revisions need not be filed with the 
Commission. In order to bring the question bank into 
full conformity with the current examination speci- 
fications, the MSRB has indicated its intention to add 
questions with respect to the category “federal legal 
considerations” in the examination specifications. 
Consequently, the approval of the Examination as a 
proposed rule change is also based upon the repre- 
sentation by the MSRB that it will supplement the 
question bank by appropriate questions in that cate- 
gory prior to implementation of the Examination. 


entered an order of public administrative proceedings 
naming Dr. Kan Chi Mui, d/b/a Mui Investment 
Services as respondent based upon violations of the 
books and records and customer protection provisions 
of the Securities Exchange Act of 1934. A hearing will 
be scheduled by further order to take evidence on the 
staff allegations and to afford the respondent an 
opportunity to offer any defense and for the purpose 
of determining whether the allegations are true, and, 
if so, what, if any, action of a remedial nature should 
be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14967 /July 17, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day sus- 
pension of exchange and over-the-counter trading for 
the period commencing at 9:00 a.m. (EDT) on July 17, 
1978 and terminating at midnight (EDT) on July 26, 
1978 of all securities of the LTV Corporation (“LTV”), 
and its subsidiaries, including Jones & Laughlin Steel 
Corporation (“J&L”), and Lykes Corporation (“Lykes”) 
and its subsidiaries. The principal executive offices of 
LTV are located at 1000 Pacific Avenue, Dallas, Texas. 
The principal executive offices of J&L are located at 3 
Gateway Center, Pittsburgh, Pennsylvania. The 
principal executive offices of Lykes are located at 300 
Poydras Street, New Orleans, Louisiana. The 
Commission has taken its action because there are 
questions concerning the adequacy, accuracy and 
reliability of certain prior financial statements of LTV 
and J&L. Lykes has a proposed merger agreement 
pending with LTV and LTV requested the Commission 
to suspend trading in its securities. 


Lykes has taken no position with respect to these 
trading suspensions. LTV has issued the following 
press release: 


“The LTV Corporation said today that as a result of 
developments in the previously-announced private in- 
vestigation by the Securities and Exchange Commis- 
sion of recent financial statements of LTV and its 
wholly-owned subsidiary, Jones & Laughlin Steel Cor- 
poration, LTV has requested the New York Stock Ex- 
change and the Commission to suspend trading in 
securities of LTV and its subsidiaries. As a result, 
trading in such securities was suspended today. 
Because of the proposed merger between LTV and 
Lykes Corporation, trading of Lykes’ common stock 
has also been suspended.” 
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“The primary focus of the investigation, which was 
announced by LTV in November 1977 and subsequent- 
ly reported in LTV’s 1977 annual report io share- 
holders and in its Form 10-K report filed with the 
Commission, relates to various aspects of J&L Steel’s 
accounting for inventories in 1975 and 1976 and how 
such inventory accounting affected earnings of J&L 
Steel and of LTV for such years. J&L Steel has for 
many years utilized principally a ‘last in, first out’ 
(LIFO) method of accounting for inventories.” 


“The company said, ‘it now appears that adjustments 
may be required in the LIFO value of J&L Steel inven- 
tories at year-end 1976 and probably in earlier years 
which would have a materially adverse impact on the 
reported results of operations of J&L Steel and of 
LTV. The precise effect of such impact on and any 
restatement of reported earnings that will be required 
has not been determined. At the present time it does 
not appear that there will be any material effect on the 
pre-tax results of operations reported by J&L Steel 
and LTV for periods subsequent to 1976. However, in 
the event of a restatement of prior years, retained 
earnings of the companies would be adversely 
affected, and certain deferred tax credits reflected in 
the 1977 after-tax reported results may be utilized in 
those prior years, and therefore would no longer be 
available in 1977, which would increase the reported 
net loss for 1977. The directors and management of 
LTV believe that in view of all the circumstances, sus- 
pension of trading in its securities is an appropriate 
step to take at this time.’ ” 


“In its statements, LTV reported that it will continue 
to cooperate with the SEC and that it will make a 
further report as soon as it is in a position to do so.” 


“The proposed merger, which was announced in 
November 1977, recently received the approval from 
an antitrust standpoint of the Department of Justice. 
LTV has been advised by Chester H. Ferguson, the 
Vice Chairman of Lykes, that, subject to reviewing 
with the Board of Directors all the facts when they 
become available, he did not believe that the develop- 
ments in the investigation would prevent the parties 
from continuing to prepare for the merger.” 


The Commission cautions broker-dealers to exercise 
meticulous care with respect to any advice concerning 
the above securities in light of the unsettled con- 
ditions described above. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along 
with all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the Ex- 
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change Act, at the termination of the trading sus- 
pension, no quotation may be entered unless and 
until they have strictly complied with all the pro- 
visions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in vio- 
lation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14968/July 17, 1978 


In the Matter of 


EDWARD B. BOYER 
6470 Racquet Club Drive 
Lauderhill, Florida 33319 


Administrative Proceeding File No. 3-5435 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the Securi- 
ties Exchange Act of 1934,* Edward B. Boyer, a 
former vice-president, secretary-treasurer, director 
and licensed principal of Registrant First Pittsburgh 
Securities Corporation, has submitted an Offer of 
Settlement, without admitting or denying the alle- 
gations in the Order for Proceedings, which the Com- 
mission has determined to accept. 


On the basis of the Order for Proceedings and the 
Offer of Settlement as to Edward B. Boyer, the Com- 
mission finds that Edward B. Boyer willfully violated 
Sections 5(a), 5(c) and 17(a) of the Securities Act of 
1933, Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder, and willfully aided 
and abetted willfull violations of Section 17(a) of the 
Securities Exchange Act of 1934 and Rules 17a-3 and 
17a-4 thereunder as alleged in the Order for Pro- 
ceedings. 





* Instituted in the matter of First Pittsburgh Securities 
Corporation, et, al. See SEA Release No. 14740 (May 
8, 1978). 





In addition, the Commission finds that Respondent 
Boyer was permanently enjoined, by consent and 
without admitting or denying the allegations of the 
Complaint, from violations of the registration and 
anti-fraud provisions of the federal securities laws 
and further finds that it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT IS ORDERED that Edward B. Boyer 
be, and hereby is, barred from association with any 
broker or dealer, effective on the second Monday 
following the date of this Order. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14969/July 17, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10326 /July 17, 1978 


In the Matter of 

REVERE MANAGEMENT CO., INC. 
123 South Broad St. 

Philadelphia, Pennsylvania 


(8-8021) 


WILLIAM N. HESS 
527 Woodland Avenue 
Haddonfield, New Jersey 


Administrative Proceeding File No. 3-5150 
ORDER DISMISSING PROCEEDINGS 
Revere Management Co., Inc., William N. Hess, and 


our Division of Enforcement appeal from the findings 
made and the sanctions imposed by an administrative 





1 SEC v. First Pittsburgh Securities Corporation, et 
al., W.D. Pa. Civil Action No. 77-102. 


2 These findings and sanction apply only to Edward 
B. Boyer and not to any other named Respondents in 
this Administrative Proceeding. 


law judge. The order for proceedings charges, and the 
administrative law judge found, that respondents will- 
fully violated and willfully aided and abetted violations . 
of the antifraud provisions of Section 10(b) of the 
Securities Exchange Act and Rule 10b-5 thereunder. 


On the basis of an independent review of the record, 
we are unable to conclude that the charges against 
respondents have been sustained. 


Accordingly, IT IS ORDERED that these proceedings 
be, and they hereby are, dismissed. 


By the Commission. 1 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14970/July 18, 1978 


PROPOSED RULES RELATING TO SHAREHOLDER 
COMMUNICATIONS, SHAREHOLDER PARTICI- 
PATION IN THE CORPORATE ELECTORAL PROCESS 
AND CORPORATE GOVERNANCE GENERALLY 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed amendments to rules and forms. 


SUMMARY: The Commission is proposing for 
comment rule, form and schedule amendments 
intended to provide investors with information rele- 
vant to an informed assessment of the effectiveness 
of registrants’ boards of directors, the terms of 
settlements of proxy contests, and the voting policies 
and procedures of institutions subject to the 
Commission’s proxy rules which exercise voting 
rights with respect to equity securities held for their 
own accounts or for the accounts of others. 
Additionally, the Commission requests comments on 
a proposed rule which would afford shareholder- 
proponents an opportunity to review management 
statements in opposition to shareholder proposals 
prior to the mailing of issuers’ proxy soliciting 
materials. 


DATE: Comments must be received on or before Sep- 
tember 18, 1978. 





1 Chairman Williams and Commissioner Pollack did 
not participate. 
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ADDRESS: All comments should be directed in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Barbara L. 
Leventhal, Richard B. Nesson or Jennifer A. Sullivan, 
Division of Corporation Finance, Securities and Ex- 
change Commission, Washington, D.C. 20549 (202 
755-1750, 755-1754 or 376-8090). 


SUPPLEMENTARY INFORMATION: 


The SEC today published for comment proposed 
amendments to Regulation 14A (17 CFR 240.14a-1 et 
seq.) and Schedule 14A (17 CFR 240.14a-101) under 
the Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seg., aS amended by Pub. L. No. 94-29 (June 4, 
1975)], as well as related amendments to Forms 8-K 
(17 CFR 249.308) and 10-Q (17 CFR 249.308a) there- 
under. The proposals are designed to increase the 
information available to investors regarding (1) the 
structure, composition and functioning of issuers’ 
boards of directors; (2) resignations of directors; (3) 
attendance at board and committee meetings; (4) the 
voting policies and procedures of certain institutions 
subject to the Commission’s proxy rules which exer- 
cise voting rights with respect to equity securities 
held for their own accounts or for the accounts of 
others; and (5) the terms of settlement of proxy con- 
tests. The Commission also has requested comments 
on a rule proposal which, if adopted, would enable 
shareholder-proponents to review management state- 
ments in opposition to shareholder proposals prior to 
the mailing of issuers’ proxy soliciting materials. 
These proposals represent the first stage of the 
Commission’s response to issues which have been 
raised in connection with its ongoing re-examination 
of rules relating to shareholder communications, 
shareholder participation in the corporate electoral 
process and corporate governance generally. 


I. BACKGROUND 


In Securities Exchange Act Release No. 13482 (April 
28, 1977), 42 FR 23901 (May 11, 1977), the Com- 
mission announced its intention to conduct a broad 
re-examination of its rules relating to shareholder 
communications, shareholder participation in the 
corporate electoral process and corporate governance 
generally. The release indicated that the decision to 
undertake the study was based, in part, on the fact 
that recent events, such as the numerous corporate 
disclosures concerning questionable and illegal pay- 
ments, had served to focus public attention on the 
subject of corporate accountability, and raised 
questions about the adequacy of existing checks on 
corporate management. These events underscored the 
concerns expressed many years ago by Berle and 
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Means, and more recently by numerous observers, ! 
that directors who are chosen by management do not 
effectively monitor management conduct, and further- 
more, since elections of directors are most often mere 
ratifications of management slates, directors are not 
answerable to shareholders through the corporate 
electoral process. 


Preparatory to holding public hearings, written 
comments were solicited on a number of questions 
relating to (1) the adequacy of existing avenues of 
communication between shareholders and corpor- 
ations, and, particularly, whether shareholders should 
be provided with more information than is now 
available with respect to socially significant matters 
affecting their corporations; (2) whether Rule 14a-8, 
regarding shareholder proposals, should be amended 
to further facilitate the presentation of shareholder 
views and concerns in the corporate proxy materials; 
(3) the role of shareholders in the corporate electoral 
process, and whether the Commission should amend 
its proxy rules to provide shareholders access to 
corporate proxy materials for the purpose of 
nominating persons of their choice to serve on boards 
of directors; and (4) whether additional disclosure 
relevant to an assessment of the quality and integrity 
of management should be required. The Commission 
also raised general inquiries concerning the need for 
federal minimum standards or federa! chartering legis- 
lation, the role of the self-regulatory organizations in 
improving corporate governance, and the costs and 
benefits associated with various regulatory ap- 
proaches. 


On August 29, 1977, the Commission published a 
second release2 announcing the schedule for public 
hearings, and setting forth a restatement of the issues 
to be considered based on the public comments 
which had already been received. The release 
stressed: 


While the proxy solicitation process is 
indeed a central focus of the present 
inquiry it is clear that the issues being 
studied transcend the proxy rules in signif- 
icance, and include the broader and more 





1 A. Berle and G. Means, “The Modern Corporation 
and Private Property” (1932); See, e.g., Schwartz, “A 
Case For Federal Chartering of Corporations,” 31 Bus. 
Law. 1125 (1976); Moscow, “The Independent 
Director,” 28 Bus. Law. 9 (1972); Eisenberg, “Access 
to the Corporate Proxy Machinery,” 83 Harv. L. Rev. 
1489 (1970). 


2 Securities Exchange Act Release No. 13901 (August 
29, 1977), 42 FR 44860 (September 7, 1977). 





fundamental question of how corporations 
can best be made more responsive to their 
shareholders and the public at large. 


The public hearings commenced in Washington on 
September 29, 1977, and continued for five and a half 
weeks, with sessions held in Los Angeles, New York 
and Chicago. In total, more than three hundred 
persons and organizations including corporations, 
business associations, government officials, public 
interest and religious groups, law firms, bar associ- 
ations, financial analysts, academics, accountants, 
and individuals submitted written comments or testi- 
fied during the proceedings. These persons expressed 
a multitude of views on a large number of issues 
ranging from narrow technical questions arising under 
existing proxy rules to broad philosophical inquiries 
concerning means by which corporations can be made 
more responsive to shareholders and the public at 
large.4 


Despite the diversity of opinion expressed with 
respect to the scope of existing problems in corporate 
governance and corporate accountability and the 
means by which reform could best be achieved, there 
was general agreement among a majority of 
commentators that a strong board of directors, which 
is able to exercise independent judgment, is a key 
element in accountability. Various methods of 
strengthening the independence of corporate boards 
were suggested, including voluntary action by corpor- 
ations to nominate more outside directors to serve on 
their boards and to establish strong committee 
systems, the creation of expanded opportunities for 
meaningful shareholder participation in the corporate 
electoral process, and the adoption by the 
Commission and/or the self-regulatory organizations 
of new disclosure and substantive requirements 
relating to the structure, composition and functions of 





3 Id. at 4. 


4 in order to facilitate further consideration of’ these 
issues by interested members of the public, the 
Commission has determined to make available on 
written request a copy of a staff prepared summary of 
comments and testimony submitted in the course of 
this proceeding. The summary, which will be available 
by July 25, 1978, can be obtained by writing to SEC 
Publications, 500 North Capito! Street, Washington, 
D.C. 20509. It should be noted, however, that the 
actual written submissions and oral testimony 
received in this proceeding, and not the summaries 
and future analysis thereof, will form the basis for the 
Commission’s consideration of any final rules 
designed to revise or amend the proxy rules. 


corporate boards. A number of commentators also 
expressed their support for the enactment by Con- 
gress of iegislation which would mandate certain 
changes in board composition, responsibilities and 
operations. 


Similarly, although conflicting views were expressed 
concerning the proper role of the Commission in im- 
proving corporate governance, commentators voiced 
substantial support for the promulgation of disclosure 
requirements by the Commission which are designed 
to provide investors with information related to 
matters affecting corporate governance and to 
stimulate the adoption by registrants of improved 
governance mechanisms. 


Based on its review of the record in this proceeding, 
and in light of the significance, complexity, volume 
and variety of issues under consideration, the 
Commission has determined to address the issues 
which have been raised in stages. Stage one, con- 
sisting of the publication of the rulemaking proposals 
contained herein, is intended primarily to provide 
investors with expanded information on certain 
matters, including the structure, composition and 
functioning of registrants’ boards of directors and the 
voting policies and procedures of institutions subject 
to the Commission’s proxy rules which exercise 
voting power with respect to equity securities held for 
their own accounts or for the accounts of others. 


Stage two, the publication of a comprehensive staff 
report, will address some of the more complex 
questions which have been raised in this proceeding 
relating to corporate governance and the means by 
which corporations can best account to shareholders 
and the public. As presently contemplated, the report 
will endeavor to discuss such issues as existing 
checks on corporate conduct, available shareholder 
remedies, the role of the board of directors and the 
need for structural board reforms and clarification of 
directors’ responsibilities, and the respective roles of 
the private sector, shareholders, the Commission, the 
self-regulatory organizations and Congress in 
corporate accountability. 


Following publication of the staff report, the 
Commission will consider as the third stage of this 
proceeding what further action, if any, is appropriate 
with respect to shareholder communications and 
shareholder participation in the corporate electoral 
process generally and will determine whether to pub- 
lish additional rulemaking proposals and to recom- 
mend to Congress or support new legislation which 
would affect corporate governance. 


i. PROPOSED RULES 


A. Rules Which Would Require Increased 
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Disclosure Concerning the Structure, 
Composition and Functions of Corporate 
Boards of Directors 


In Securities Exchange Act Release Nos. 13482 and 
13901 (April 28, 1977 and August 29, 1977), the Com- 
mission requested public comments and testimony on 
the advisability of developing a number of new dis- 
closure requirements applicable to proxy statements. 
The contemplated disclosure items were directed 
primarily at providing shareholders with information 
about the structure, composition and function of 
corporate boards of directors. Among the issues 
raised were the desirability of disclosing the exist- 
ence, responsibilities and composition of nominating 
and other key standing committees of the board; the 
need for expanded information about business and/or 
personal relationships between any nominee or his 
affiliates and the issuer or its officers and directors; 
whether information about the time devoted to 
corporate affairs and issues dealt with by incumbents 
in the previous fiscal year would be meaningful; the 
usefulness of information relating to director resig- 
nations and/or decisions not to stand for re-election; 
the extent to which information relating to other board 
memberships and certain outside activities would 
reflect potential conflicts of interest or give a 
meaningful indication of the time available for 
services to the issuer; and whether disclosure require- 
ments relating to management remuneration should 
be amended to call for more detailed and compre- 
hensive information than is currently available.> While 
reaction to the various disclosure proposals was 
mixed, as noted above, the vast majority of commen- 
tators who addressed these questions expressed sup- 
port for the development of improved disclosure re- 
quirements. 


The Commission has determined to publish for 
comment several rule proposals similar to those de- 
scribed above.© The Commission believes that the 





5 Proposed amendments to disclosure requirements 
relating to management remuneration will be the sub- 


ject of a separate release and are not discussed 
herein. 


6 A number of similar revisions to Schedule 14A had 
been published for comment prior to the institution of 
the proxy rule re-examination. These proposed 
amendments to Schedule 14A would require 
information regarding the background of directors and 
nominees, including memberships on any committee 
of the board of directors, all directorships of any other 
reporting company, the nature of any family relation- 
ships with any other director or nominee and a 
description of any of certain specified events which 
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publication of these proposals, which are intended to 
facilitate informed voting decisions by providing 
shareholders with information material to an assess- 
ment of the quality and effectiveness of corporate 
boards of directors, is an appropriate exercise of its 
rulemaking authority pursuant to Section 14(a) of the 
Securities Exchange Act. Additionally, it is the view of 
the Commission that the disclosure requirements pro- 
posed herein would be conducive to the development 
of improved accountability mechanisms by issuers to 
whom the requirements would apply. The Com- 
mission agrees with those commentators who 
stressed the importance of a board of directors that 
acts as an independent force in corporate affairs, and 
it believes that the proposals described below would 
be consistent with the evolution of stronger, more 
independent boards of directors, better equipped to 
discharge their fiduciary obligations and to represent 
the interests of the shareholders who elect them. 


2 Disclosure of Board Composition—Proposed 
Item 


Item 6(a)(6) 


In the Commission’s view, the interests of share- 
holders are best served by a board of directors which 
is able to exercise independent judgment, ask probing 
questions of management and bring to the company a 
broader perspective than that of management. This 
view is reflected in settlements which have been 
negotiated in a number of enforcement actions which 
the Commission has brought,” in the audit committee 





have occurred during the past five years. Securities 
Act Release No. 5758 (Nov. 2, 1976) 41 FR 49493 
(Nov. 9, 1976). 


Final action on these proposals was deferred pending 
analysis of the record compiled in the instant pro- 
ceeding. The proposals published today supersede, in 
some respects, those published in Securities Act 
Release No. 5758 (Nov. 2, 1976). Specifically, the pro- 
posal concerning committee information is super- 
seded by new Item 6(d) proposed herein and the pro- 
posed amendment to elicit information regarding 
family relationships is superseded by proposed Item 
6(a)(6). The balance of the proposals contained in 
Securities Act Release No. 5758, supra, will be the 
subject of a separate release in the near future. 


7 “SEC v. Brad Ragan, Inc.” (W.D. N.C., Dec. 2, 1976) 
(Consent) (LR-7681, Dec. 2, 1976), “SEC v. Eastern 
Freight Ways, Inc.” (D.D.C., Nov. 19, 1975)(Consent) 
(LR-7171, Nov. 21, 1975), “SEC v. Emersons, Ltd.” 


(D.D.C., May 11, 1976) (Consent) (LR-7392, May 11, 
1976). 





policy of the New York Stock Exchange, and in the 
conclusions expressed in various private sector 
studies of the subject of corporate governance.?® It is 
also evidenced by the voluntary action taken by many 
publicly held corporations in recent years to include 
on their boards persons with diverse backgrounds 
who are not affiliated with management. 


While the Commission recognizes that the presence 
on the board of all or a majority of independent 
directors will not, in every case, assure the exercise of 
independent judgment by the board!9 and that, 
conversely, boards which include affiliated or 
management directors in most instances discharge 
their obligations in a conscientious manner, it 
believes that board composition is sufficiently import- 
ant that shareholders whose proxies are solicited with 
respect to an election of directord should be provided 
with information concerning the affiliation of board 
members and nominees with management. Under 
existing Schedule 14A, relating to the content of 
proxy statements, certain limited information about 
the affiliations of nominees is required to be dis- 
closed. Item 6(a)(2), for instance, requires disclosure 
of the principal occupation of the nominee and there- 
fore would elicit information, where applicable, that a 
nominee is employed by the issuer. Additionally, Item 
7(f) requires disclosure of certain corporate trans- 
actions in which a nominee for election as a director 
has a material interest. The Commission believes that 
additional information regarding the affiliations of 
nominees may be useful to investors in assessing 
directors’ independence from management. 


Based on the foregoing, the Commission has 
determined to publish for comment proposed Item 
6(a)(6). As proposed, the item would require issuers, 
other than registered investment companies, to 
identify each nominee and each director whose term 
of office as a director will continue after the annual 
meeting as either a “management director,” an “affili- 
ated nonmanagement director,” or an “independent 
director,” as these terms are defined in instructions to 





8 See CCH NYSE Guide at paragraph 2495H. 


9 See, e.g., Subcommittee on Functions and 
Responsibilities of Directors, American Bar Associ- 
ation, Corporate Directors Guidebook, 33 Bus. Law. 
1620 (1978); 


10 Cf., “In the Matter of National Telephone 
Company, Inc.” Securities Exchange Act Release No. 
14380 (January 16, 1978). 


the item. The item would also require, with respect to 
an “affiliated nonmanagement director,” a brief 
description of the relationship by reason of which the 
nominee is deemed to be “affiliated” under the item. 
The included definitions are provided solely for the 
purpose of complying with Item 6(a)(6) and should not 
be confused with other similar terms appearing else- 
where in the federal securities laws. They are intended 
to distinguish between outside directors who are 
completely unaffiliated with the issuer and those who 
have certain business or personal relationships with 
the issuer. In this regard, it should be noted that the 
Corporate Directors Guidebook"! prepared by the 
American Bar Association employs the terms “un- 
affiliated non-management director” and “affiliated 
non-management director” to express this distinction. 
Comments are specifically requested with respect to 
the terminology which most clearly expresses this 
concept. 


The Instructions to the item contain definitions of the 
three terms. Paragraph (1) defines the term “manage- 
ment director” as any person who is an officer or 
employee of the issuer or any of its parents, subsid- 
iaries or other affiliates.1 Paragraph (2) of the 
Instructions defines the term “affiliated nonmanage- 
ment director” as a person having any of the following 
business or personal relationships with the issuer or 
its management: 


(1) Under paragraph (2)(i), any person who has 
been within the last five years an officer or employee 
of the corporation or any of its parents, subsidiaries 
or affiliates; 


(2) Under paragraph (2)(ii), any person who has 
certain defined family relationships by blood, 
marriage or adoption to an officer of the corporation, 
its parents, subsidiaries or affiliates; 


(3) Under paragraph (2)(iii), any person who is or 
has within the last two years been an officer, director, 
employee or owner of an interest in excess of 1% of 
the equity of an entity with certain defined significant 
business relationships with the issuer. Subparagraphs 
(A), (B), (D) and (E) refer to an entity which has been, 





11 See Corporate Directors Guidebook, supra, 33 Bus. 
Law. 1620 (1978). 


12 An “affiliate” of a specified person is defined as “a 
person that directly or indirectly through one or more 
intermediaries, controls, or is controlled by, or is 
under common control with, the person specified.” 
Securities Exchange Act Rule 12b-2, 17 CFR 240.12b- 
2. 
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within the last year, or is proposed to be, within the 
next year, a significant customer of or supplier to the 
issuer. For purposes of these subparagraphs, the 
standard of significance for the amount of business 
done, or to be done, between the entity and the issuer 
is the lesser of 1% of gross revenues for the last 
fiscal year or $1,000,000. Reference is made in the 
Instructions to payments which are “proposed” during 
the next fiscal year. Payments which are “proposed” 
to be made would include payments which are the 
subject of a formal agreement or are reasonably 
expected to be made pursuant to any understanding 
or course of conduct between the issuer and the other 
entity. Subparagraph (C) would include a significant 
creditor of the issuer; 


(4) Under paragraph (2)(iv), any person who has 
received within the last year or is proposed to receive 
within the next year more than $25,000 from the 
issuer; 


(5) Under paragraph (2)(v), any person having a 
material interest in a transaction which the issuer is 
required to disclose under Item 7(f) of Schedule 14A; 


(6) Under paragraph (2)(vi), any person who is a 
member or employee of, or is associated with, a law 
firm which is proposed to be, or within the last two 
years has been, retained by the corporation. This 
paragraph would include any partner or owner of an 
equity interest in the firm as well as associates, other 
employees, and any person who is of counsel to the 
firm; 


(7) Under paragraph (2)(vii), any director, officer or 
employee of an investment banking firm which is pro- 
posed to perform, or in the last two years has per- 
formed, services for the corporation; and 


(8) Under paragraph (2)(viii), a control person (as 
defined in Rule 12b-2, CFR 240.12b-2) of the issuer 
other than as a director of the issuer. 


The term ‘independent director’ as defined in 
paragraph (3) of the Instructions refers to any person 
who is neither a “management director” nor an “affili- 
ated nonmanagement director.” Paragraph (4) of the 
Instructions makes clear, however, that there may be 
relationships between the nominee and the issuer and 
its managment which, though not described under 
paragraph (2), are such that they could be viewed as 
interfering with such nominee’s exercise of 
independent judgment, and that to refer to such 
nominee as an “independent director’ would be in- 
appropriate. 


Proposed Item 6(a)(6)(ii) would be applicable to 
investment companies registered under the Invest- 
ment Company Act of 1940 and would require that 
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such companies identify which nominees and other 
persons whose term of office as a director will 
continue after the annual meeting are “interested 
persons” as the term is defined in that Act. This item 
would also require, with respect to any person so 
identified, a brief description of the relationship by 
reason of which the person is deemed to be an 
“interested person.” 


2. Proposed Item 6(d)—Disclosure Relating to 
Committees of the Board. 


Proposed Item 6(d)'3 would require disclosure of 
whether or not the issuer has a standing audit, 
nominating and compensation committee of the board 
of directors. Issuers who disclose the existence of a 
nominating committee also would be required to state 
whether that committee will consider nominees 
recommended by shareholders and, if so, describe the 
procedures to be followed by shareholders in sub- 
mitting recommendations. With respect to all three 
committees, the issuer would be required to state the 
number of committee meetings held by each such 
committee since the date of the most recent annual 
meeting of shareholders, 14 identify the committee 
members and indicate whether they are “manage- 
ment,” “affiliated nonmanagement” or “independent” 
directors as those terms are defined in Instructions to 
Item 6(a)(6). In this regard, the Commission believes 
that it is desirable that these three standing commit- 
tees, which have responsibilities in areas where dis- 
interested oversight is most needed, normally be 
composed entirely of persons independent of 





13 A proposed amendment to Schedule 14A, also 
designated Item 6(d), which would have required dis- 
closure concerning the existence of a corporate code 
of conduct was published for comment in Securities 
Exchange Act Release No. 13185 (Jan. 19, 1977), 46 
FR 4854 (Jan. 26, 1977). If the amendments proposed 
therein are adopted, their designation will be coordi- 
nated with the instant proposal, if such proposal is 
adopted. 


14 A number of similar proposed amendments to 
Schedule 14A were published for comment prior to the 
institution of the Commission’s re-examination of the 
proxy rules. As noted above, one of these proposals, 
which would have amended Item 6 of Schedule 14A to 
require disclosure concerning memberships on com- 
mittees of the board, is superseded by proposed Item 
6(d). See note 6, infra. 





management.* While the Commission believes that 
management and persons affiliated with management 
have valuable expertise and knowledge, it is believed 
that their input can be effectively provided or obtained 
in a variety of ways that do not necessitate actual 
committee membership. 


The Commission believes that development of 
stronger committee systems will enable boards of 
directors to better serve corporations in an oversight 
capacity. The Commission endorsed the concept to 
audit committees as early as 1940 and published a 
release recommending the establishment of a 
committee composed of non-officer members of the 
board of directors who would be responsible for 
nominating and arranging the details of the auditor’s 
engagement. Since then, the Commission has 
issued a number of releases concerning audit com- 
mittees including, in 1974, an amendment to the 
proxy rules requiring disclosure of the existence and 
composition of audit committees. Other entities 
and professional organizations also have supported 
the establishment of audit committees and on March 
9, 1977, the New York Stock Exchange amended its 
listing requirements to provide that every listed 
company must, before June 30, 1978, establish an 
audit committee comprised solely of nonmanagement 
directors.17 Concerns with functions and responsi- 
bilities of audit committees have become even greater 
as a result of the recent enactment of the Foreign Cor- 
rupt Practices Act of 1977.18 


Similarly, the Commission believes that information 
relating to nominating committees would be 
important to shareholders because a nominating 
committee can, over time, have a significant impact 
on the composition of the board and also can improve 
the director selection process by increasing the range 
of candidates under consideration and intensifying 
the scrutiny given to their qualifications. Additionally, 
the Commission believes that the institution of 
nominating committees can represent a significant 
step in increasing shareholder participation in the 





* Commissioner Karmel disagrees with this state- 
ment. 


15 Accounting Series Release No. 19 (Dec. 5, 1940). 


16 Accounting Series Release No. 165 (Dec. 20, 1974). 
17 See, CCH NYSE Guide at paragraph 2495H. 


18 Pub. L. No. 95-213, Tit. 1., §§102-103 (Dec. 19, 
1977). 


corporate electoral process, a subject which the 
Commission will consider further in connection with 
its continuing proxy rule re-examination. 


Finally, the Commission believes that disclosure con- 
cerning an issuer’s compensation committee and its 
composition would permit investors to better assess 
the process by which management and director 
compensation is determined. Although the Com- 
mission is aware that compensation committees are 
less prevalent than audit committees, and that their 
roles are still evolving, it is the Commission’s view, 
based on its administrative experience, that 
management compensation is a matter of significant 
concern to investors. In light of the generally ac- 
knowledged importance of these three committees the 
Commission believes that disclosure concerning the 
composition of, and number of meetings held by, an 
issuer’s audit, nominating and compensation 
committee, as contemplated in proposed Item 6(d), 
would provide meaningful information to investors. 


Although proposed Item 6(d) does not specifically 
require issuers to discuss the functions of the 
committees as to which disclosure is required, a note 
to the item indicates that a statement that the issuer 
has an audit, nominating or compensation committee 
connotes that is has a committee that performs the 
functions customarily performed by such a 
committee. Customary functions for audit, nominat- 
ing and compensation committees are set forth in the 
note. With respect ot audit committees, the functions 
customarily performed would include engaging and 
discharging the independent auditors (or recommend- 
ing such actions), directing and supervising special 
investigations, reviewing with the independent 
auditors the plan and results of the auditing engage- 
ment, reviewing the scope and results of the issuer’s 
procedures for internal auditing, approving each 
professional service provided by the independent 
auditors prior to the performance of such service, 
reviewing the independence of independent auditors, 
considering the range of audit and non-audit fees, and 
reviewing the adequacy of the isser’s system of 
internal accounting controls. 1 with respect to 





20 The Commission’s Report of Investigation 
regarding the activities of the outside directors of 
National Telephone Co., Inc. underscores the need for 
disclosure of information which is relevant to an 
assessment of the adequacy of a company’s 
committee system. Securities Exchange Act Release 
No. 14380, supra. 


21 The Commission recognizes that the concept of an 
audit committee, its characteristics, and the functions 


Continued on following page 
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nominating committees, customary functions would 
include selecting (or recommending to the full board) 
nominees for election as directors and consideration 
of the performance of incumbent directors in 
determining whether to nominate them for re-electon. 
The customary functions of compensation commit- 
tees would include approval (or recommendation to 
the full board) of the remuneration arrangements for 
senior management and directors, adoption of 
compensation plans in which officers and directors 
are eligible to participate and granting of options or 
other benefits under any such plans. Finally, the note 





Continued from preceding page 


it ought to perform are currently developing in an 
evolutionary manner. Accordingly, the note sets forth 
some, but not all of the functions that the Commis- 
sion believes should be assumed by an effective audit 
committee. In its July 5, 1978 “Report to Congress on 
the Accounting Profession and the Commission’s 
Oversight Role,” the Commission stressed the vital 
importance of an independent audit committee to the 
proper functioning of the corporation and set forth the 
following functions which it believes an effective audit 
committee should be performing: (a) engaging and 
discharging auditors; (b) reviewing the engagement of 
the auditors, including the fee, scope and timing of 
the audit and any other services rendered; (c) re- 
viewing with the auditors and management a com- 
pany’s policies and procedures with respect to 
internal auditing, accounting and financial controls; 
(d) reviewing with the independent auditors, upon 
completion of their audit, their report or opinion, their 
perception of the company’s financial and accounting 
personnel, the cooperation they received during the 
audit, the extent to which company resources were 
and should be used to minimize the time spent on the 
audit, any significant transactions which are not a 
normal part of the company’s business, any change in 
accounting principles and practices, all significant 
proposed adjustments and any recommendations they 
may have for improving internal accounting controls, 
choice of accounting principles, or management 
systems; (e) inquiring concerning deviations from the 
issuer’s code of conduct and periodically reviewing 
such policies; (f) meeting with the company’s finan- 
cial staff at least twice a year to discuss internal 
accounting and auditing procedures and the extent to 
which recommendations made by the internal staff or 
by the independent auditors have been implemented; 
and (g) reviewing significant press releases 
concerning financial matters. 


See also, “S.E.C. v. Killearn Properties, Inc.” (N.D. 
Fla. May 2, 1977) 221 SRLR D2 (Sept. 28, 1977), for a 
discussion of the functions and responsibilities of an 
audit committee. 
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states that if the issuer has an audit, nominating or 
compensation committee which does not perform the 
functions customarily performed by such committees, 
it should so state and should identify those 
customary functions which such committee does not 
perform. The Commission specifically requests that 
commentators express their views concerning the 
functions customarily performed by such committees. 


3. Disclosure Relating to Board and Committee 
Meetings 


Attended — Proposed Item 6(e) 


Proposed Item 6(e) would require disclosure of the 
total number of meetings of the Board of Directors 
held since the date of the most recent annual 
meeting.<< In addition, the new item would require 
that the issuer identify any incumbent director who 
since that date has attended fewer than 75% of the 
meetings of the board of directors or fewer than 75% 
of the combined total number of meetings held by all 
committees of the board on which he sits. In this 
regard, commentators are specifically invited to 
address whether more meaningful information would 
be elicited by requirement to disclose the identity of 
any incumbent director who since the date of the most 
recent annual meeting has attended fewer than 75% of 
the aggregate number of meetings of the board of 
directors and meetings held by all committees on 
which he sits. 


Recognizing that, as greater demands and responsi- 
bilities are placed on directors, the time available and 
the time devoted to corporate affairs by incumbent 
directors assume greater significance, the Commis- 
sion had asked for comments and testimony 
concerning the desirability of requiring disclosure of 
the time devoted in the previous year by incumbent 
directors to the issuer’s affairs. However, the 
Commission agrees with the many commentators who 
suggested that such a requirement would be 
impractical because a numerical total would be 
difficult to calculate and also could require substantial 
additional recordkeeping. Moreover, a bare statement 
of the amount of time spent on corporate affairs would 
not convey the substance of a director’s contribution to 
the company. 


Many commentators suggested, as an alternative to 
requiring disclosure of the total time a director has 
devoted to the affairs of a company, that disclosure of 





22 Disclosure of the number of meetings held by the 
issuer’s standing audit, nomination and compensation 
committees would be required under proposed Item 
6(d). 





the number of board and committee meetings held 
and a director’s attendance record be required instead. 
While the Commission believes that, as a general 
matter, disclosure of attendance records would be of 
limited usefulness, it has tentatively concluded that 
disclosure of a director’s failure to achieve a certain 
minimum level of attendance could provide 
information which would facilitate shareholder 
assessment of his performance as well as the 
effectiveness of an issuer’s board and committee 
system generally. In the Commission’s view, the 
approach reflected in proposed Item 6(e) would elicit 
such information in the briefest and least burdensome 
manner. 


4. Resignations of Registrant’s Directors—Item 5 of 
Form 8-K; Item 6(f) of Schedule 14A 


Proposed Item 5 of Form 8-K and proposed Item 6(f) 
of Schedule 14A would require that in the event a 
director resigns or declines to stand for re-election 
because of a disagreeement concerning the issuer’s 
cperations, policies or practices, the issuer must 
report the disagreement on Form 8-K and also 
describe it in its next proxy statement. A letter from 
the director stating whether or not he agrees with the 
description would be filed as an exhibit to the Form 
8-K. Similarly, prior to filing the preliminary proxy 
materials with the Commission, the issuer would be 
required to furnish the director its proposed statement 
on the matter. If the director disagrees with the 
issuer’s characterization of the disagreement, he 
would be permitted to include in the proxy statement 
a brief statement presenting his views, provided he 
submits his statement to the issuer within ten 
business days after receiving the issuer’s description 
of the matter. 


The Commission believes that disclosure of directcr 
resignations or declinations to stand for re-election is 
consistent with the increasing emphasis on the 
monitoring function of corporate boards and would 
provide useful information to investors in assessing 
the quality of management. It is also expected that 
the proposals could enhance the effectiveness of 
directors by assuring them a forum in which to 
express differences of opinion on matters that are 
sufficiently serious to result in termination of the 
director’s association with the issuer. However, 
disclosure of the reasons underlying a resignation or 
failure to stand for re-election in the Commission’s 
view would be unnecessary if such action is based on 
personal reasons. Accordingly, the scope of the 
proposed items is limited to resignations and 
declinations to stand for re-election which are based 
on disagreements as to the issuer’s operations, 
policies or practices. In addition, the Commission 
believes it is essential that management also have an 


opportunity to express its views on the matter. 
Proposed Item 6(f) of Schedule 14A and proposed new 
Item 5 of Form 8-K, therefore, would afford both 


parties an opportunity to have input in the content of 
the disclosure. 


B. Institutional Voting—Proposed Rule 14a-3(b)(11) 


It is has been estimated that major institutions held at 
the end of 1977 more than 33% of the total stock 
outstanding in the United States.23 Because of the 
growth of equity security holdings of institutional 
investors, they are often in a position to influence 
corporate management through various means, 
including proxy voting. The role of institutions in the 
corporate electoral process is, therefore, an important 
issue in any study of corporate governance. 


In recognition of the potential impact of institutional 
voting on corporate elections and corporate 
governance, generally in connection with its proxy 
rule re-examination, the Commission requested 
comments and testimony regarding the institutional 
voting process. Information was sought concerning 
the procedures employed by institutions in voting 
proxies, the feasibility of obtaining voting instructions 
or suggestions from beneficial owners whose shares 
are held by institutions through pass-through voting 
or polling requirement, and the desirability of 
requiring institutions to disclose their voting practices 
in annual or other reports. 


The response of commentators to these questions 
indicated that prevailing institutional voting proce- 
dures vary greatly. On the one hand, some institutions 
question the extent of their obligation, as fiduciaries, 
to vote, particularly on shareholder proposals which 
may not clearly relate to a portfolio company’s short 
term economic interest or performance. In many 
instances, institutions vote reflexively for manage- 
ment in accordance with the so-called “Wall Street 
Rule.”24 On the other hand, a number of institutional 
investors have begun to question the Wall Street Rule 
and have adopted formal procedures in order to assure 
that proposals, including shareholder proposals, are 
carefully considered. 





23 37 SEC Statistical Bulletin 6 (June 1978). 


24 As defined by many commentators in this pro- 
ceeding, the “Wall Street Rule” refers to a practice 
followed by some investors of voting the shares they 
hold in support of management’s recommendation 
unless they are sufficiently dissatisfied with manage- 
ment’s performance to dispose of their investment. 
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Despite the concerns expressed by some commen- 
tators about the concentrations of voting power which 
institutions possess, both with respect to securities 
held for their own accounts and securities held for the 
account of others, substantially all of the 
commentators who addressed the issue of the 
desirability of obtaining the views of persons having 
an economic interest in the securities being voted, 
by means of a polling or pass-through voting 
requirement, were opposed to such a requirement. 
These persons suggested that such an undertaking, 
which would entail enormous costs and difficulties, 
would not be justifiable in view of the fact that those 
persons with an economic interest in the securities 
being voted often would have no direct interest in 
matters affecting a portfolio company and no desire to 
vote on them. In lieu of a pass-through voting or 
polling requirement, a number of commentators 
suggested that it would be appropriate to require 
institutions to report on their voting procedures, as 
well as their actual votes on certain issues, 
particularly shareholder proposals, contested issues 
and matters affecting the rights or privileges of the 
holder of the securities to be voted. 


The Commission believes that the voting practices 
and procedures of institutions and the impact of 
institutional voting on the corporate electoral process 
are important matters and has authorized its staff to 
study these issues further in connection with the 
preparation of its comprehensive report on share- 
holder communications, shareholder participation in 
the corporate electoral process and corporate 
governance generally. As a preliminary step toward 
providing shareholders wtih better information 
concerning the exercise of voting power by 
institutions which are subject to the Commission’s 
proxy rules and facilitating consideration of the 
impact of institutional voting on corporate govern- 
ance, the Commission has determined to publish for 
comment proposed Rule 14a-3(b)(11). In this regard, 
the Commission recognizes that many large 
institutions, such as banks, insurance companies and 
pension funds, are not subject to the Commission’s 
proxy rules and therefore would not be affected by the 


proposed rule. The Commission is also aware that,- 


with respect to some institutions which would be 
subject to the rule, the class of persons receiving the 
information provided in annual reports in response to 
proposed Rule 14a-3(b)(11) would not necessarily be 
the class most impacted by the institutions’ voting 
policies and procedures. Commentators ar specifically 
invited to address these issues. 


Proposed Rule 14a-3(b)(11) would apply to (a) 
investment companies registered under the Invest- 


ment Company Act of 1940; (b) parent holding 
companies of banks, as defined in Section 3(a)(6) of 
the Securities Exchange Act; (c) parent holding 
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companies of insurance companies as defined in 
Section 2(a)(17) of the Investment Company Act of 
1940; (d) parent holding companies of brokers or 
dealers registered under Section 15 of the Securities 
Exchange Act; (e) brokers or dealers registered under 
Section 15 of the Securities Exchange Act; and (f) 
investment advisers registered under Section 203 of 
the Investment Advisers Act of 1940. It would require 
such persons to describe briefly in their annual 
reports to security holders their policies and 
procedures with respect to the voting of equity 
securities held by them or their subsidiaries for their 
own account or the account of others where such 
persons or their subsidiaries have the power to vote or 
direct the voting of such securities. 


Instruction 1 is intended to clarify that no information 
need be given in response to the rule with respect to 
the voting of equity securities which are not of a class 
registered pursuant to Section 12 of the Act. In the 
view of the Commission, information regarding the 
voting of securities of family corporations and other 
small companies, as to which no active trading market 
exists, is of little interest to investors. 


Instruction 2 would require affected institutions to 
indicate whether, with respect to the voting of equity 
securities held for the account of others, persons 
having beneficial or other interest in the securities are 
consulted concerning how they are voted. If 
consultation procedures exist, they would be required 
to be described. The Commission believes that such 
information would be of use to investors in assessing 
the voting policies and procedures of affected 
institutions. 


Instruction 3 would require a description of any formal 
procedures for considering “contested matters” or 
matters that may affect substantially the rights or 
privileges of the holders of the securities to be voted, 
such as mergers, acquisitions, disposal of a 
significant amount of assets and adoption of 
compensation plans requiring the approval of 
shareholders. Any existing policy with respect to how 
securities are voted on such matters also would be 
required to be described. Thus, an institution which, 
as a matter of policy, generally votes in favor of 
management on contested matters or in the 
alternative sells its securities would be required to so 
state. The Commission is of the opinion that this 
information is essential to an informed assessment of 
the quality of the procedures utilized by institutions 
in the voting of equity securities held for their own 
accounts and the accounts of others, and also is 
indicative of the degree to which the governance of 
portfolio companies may be affected by institutional 
voting. Instruction 3 also would require institutions to 
disclose, in the aggregate, the number of times 
contested matters and matters substantially affecting 





the rights of shareholders were presented and the 
number of times the securities were voted for and 
against the recommendations made by managements 
of the companies whose equity securities were voted. 
Additionally, institutions would be required to state 
the number of times they abstained from voting on 
such matters. In this regard, the Commission 
specifically rquests comments as to whether such a 
requirement would impose any additional costs or 
recordkeeping burdens on affected institutions. 


Instruction 4 would define the term “contested 
matter” to be any matter which is the subject of a 
counter-solicitation or which is part of a shareholder 
proposal opposed by management. 


C. Shareholder-Proponent Consideration of Manage- 
ment’s Statement in Opposition to a Shareholder 
Proposal—Proposed Rule 14a-8(e)2> 


Proposed Rule 14a-8(e) would require that the issuer 
forward to a shareholder-proponent, not later than ten 
business days before its preliminary proxy materials 
are filed with the Commission, a copy of any 
statement in opposition to the proponent’s 
resolutuion that management intends to include in the 
corporate proxy statement. During the hearings, a 
number of witnesses opined that under the present 
system, which does not afford a proponent an 
opportunity to review management’s statement in 
opposition until he receives the proxy materials in the 
mail, a proponent does not have a practical means of 
curing any misstatements which are made in the 
discussion of his proposal. Proposed Rule 14a-8(e) is 
intended to provide a shareholder-proponent an op- 
portunity to bring potentially false or misleading 
statements contained in opposing statements to the 
attention of management or the Commission before 
the proxy materials are mailed to shareholders. Cur- 
rently, management has an opportunity to review a 
shareholder proposal and supporting statement, and 
also may, pursuant to Rule 14a-8(d), 17 CFR 
240.14a-8(d), omit from the proxy materials any 
statements that are false or misleading in violation of 
Rule 14a-9, 17 CFR 240.14a-9.26 Proposed Rule 
14a-8(e) would, by providing shareholder-proponents 
with a similar opportunity to object to false or mis- 
leading material in management’s opposing statement 
before the proxy statement is mailed to shareholders, 





25 it should be noted that, as indicated above, the 
Commission will consider the staff’s additional 
recommendations relating to Rule 14a-8 following 
consideration of the proposals contained herein. 


26 See Rule 14a-8(c)(3), 17 CFR 240.14a-8(c)(3). 


help to assure that shareholders vote on proposals 
without being misled by one party or the other. 


The Commission recognizes that a shareholder-pro- 
ponent may be in the best position to examine the 
opposing statement because he ordinarily would have 
sufficient knowledge of the facts and circumstances 
surrounding the subject matter of the proposal to 
detect possible misstatements or omissions. 
Additionally, in view of the large numbers of proxy 
statements filed with the Commission each yuear, 
statements filed with the Commission each year, the 
Commission’s role in detecting inaccuracies in the 
limited. 


Procedurally, it is contemplated that if a shareholder- 
proponent chooses to contact the Commission with 
his objections, the staff would then consider his 
comments in connection with its review of the issuer’s 
proxy materials. In this regard, it is important to note 
that proposed Rule 14a-8(e) is intended to elicit a 
proponent’s views only to the extent that these views 
related to misstatements or omissions of a factual 
nature; the rule is not intended to provide a forum for 
further debate on the issue which is the subject of the 
proponent’s resolution. 


The Commission recognizes that proxy season can 
impose severe timing exigencies on issuers. However, 
it does not believe that proposed Rule 14a-8(a) would 
cause issuers any additional timing problems. Issuers 
generally will know no later than 20 days before filing 
their preliminary proxy materials whether a share- 
holder proposal will be included2” and therefore 
would have at least ten days to draft and mail to a 
shareholder-proponent any statement in opposition 
which it intends to include in the proxy materials. Any 
appropriate revisions which result from a proponent’s 
views on the statement could be made by the issuer in 
conjunction with other revisions made during the 
normal period of comment. 





27 The Commission’s records indicate that of all the 
shareholder proposals received by issuers, approxi- 
mately 50% are included in the proxy materials with- 
out utilization of the staff’s no-action procedures. 
Where includability is contested, in order to take ad- 
vantage of the staff’s no-action procedures, an issuer 
must file its objections with the Commission at least 
50 days prior to filing its preliminary proxy materials 
(Rule 14a-8(d)). As a general rule, the staff’s no-action 
position is communicated to the issuer and proponent 
within 30 days of receipt of the issuer’s objections. 
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D. Disclosure of Terms of Settlement of Election 
Contests—Item 3(b)(5) of Schedule 14A; Item 7(d) of 
Form 10Q 


In its releases, the Commission asked for comments 
concerning what additional disclosures, if any, should 
be required with respect to the financing of proxy 
solicitations or election contests, including settle- 
ments of election contests. Commentators did not 
address the question of the necessity for additional 
disclosure relating strictly to the financing of proxy 
contests, and only a few commentators directly 
discussed the question of disclosure concerning 
election contest settlement terms. However, based on 
its experience in administering the proxy rules, the 
Commission is concerned that some contest 
settlement arrangements may reflect management 
interests only and may not, in fact, be in the best 
interests of shareholders. The Commission therefore 
believes that a description of the terms of election 
contest settlements, as contemplated by proposed 
Item 3(b)(5), could provide shareholders with 
important information which would be useful in 
making their voting decisions. 


In this regard, it should be noted that the Commission 
does not intend that issuers be required to file an 
amended proxy statement solely to disclose the terms 
of the settlement, if such amended proxy statement is 
not otherwise necessary, for example, because 
management’s nominees have changed. In such 
cases, the settlement should be disclosed in the 
issuer's proxy statement for the next annual meeting 
of shareholders unless it has previously been 
disclosed in documents which have been filed with 
the Commission and disseminated to shareholders. 
Additionally, the terms of settlement would be 
required to be disclosed in the subsequent quarterly 
report on Form 10-Q pursuant to Paragraph (d) of Item 
7 of Form 10-Q. If the settlement has already been 
disclosed in a filing with the Commission, proposed 
Instruction 5 indicates that Paragraph (d) of Item 7 
may be answered by reference to the information 
contained in such other filings. 


Wl. TEXT OF PROPOSED AMENDMENTS 


|. §240.14a-3 is proposed to be amended to read as 
follows: 


§240.14a-3 Information to be furnished to security 
holders 


(11) The annual report to security holders 
of any of the following persons shall briefly 
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describe any policies and procedures with 
respect to the voting equity securities held 
by such person or any of its subsidiaries 
for its own account of the account of 
others, where such person or any of its 
subsidiaries has the power to vote, or 
direct the voting of such securities: 


(i) An investment company registered 
under the Investment Company Act of 
1940; 


(ii) A parent holding company of a bank as 
defined in Section 3(a)(6) of the Act; 


(iii) A parent holding company of an 
insurance company as defined in Section 
2(a)(17) of the Investment Company Act of 
1940; 


(iv) A parent holding company of a broker 
or dealers registered under Section 15 of 
the Act; 


(v) A broker or dealer registered under 
Section 15 of the Act; and 


(vi) An investment adviser registered under 
Section 203 of the Investment Advisers Act 
of 1940. 


Instructions. 


1. No information need be given in response to this 
paragraph with respect to the voting of equity 
securities which are not of a class registered pursuant 
to Section 12 of the Act. 


2. With respect to the voting of equity securities 
held for the account of others, indicate whether 
persons having a beneficial or other interest in the 
securities are consulted concerning how they are 
voted. If so, describe the method of consultation. 


3. Describe any formal procedures for consideration 
of contested matters or matters that may affect 
substantially the rights or privileges of the holders of 
the securities to be voted. Describe any policies with 
respect to how securities are voted on such matters. If 
any such matters were presented during the past year, 
indicate in the aggregate the number of times such 
matters were presented and the number of times the 
securities were voted for and against the 
recommendations made by managements of the 
entities whose securities were voted. Also indicate the 
number of times the securities were voted to abstain 
on such matters. 





4. For purposes of this Rule 14a-3(b)(11), the term 
“contested matter” refers to a matter which is the 
subject of a counter-solicitation or is part of a 
proposal made by a shareholder which is being 
opposed by management. 


(12) Paragraphs (b)(4) through (b)(10) of this section 
shall not apply to an investment company registered 
under the Investment Company Act of 1940. Subject 
to the requirements of paragraphs (b)(1) through (b)(3) 
of this section, the annual report to security holders 
of such investment company may be in any form 
deemed suitable by management. 


(13) This paragraph (b) of this section shall not 
apply, however, to solicitations made on behalf of the 
management before the financial statements are 
available if solicitation is being made at the time in 
opposition to the management and if the manage- 
ment’s proxy statement includes an undertaking in 
bold face type to furnish such annual report to all per- 
sons being solicited, at least 20 days before the date of 
the meeting. 


* 


ll. § 240.14a-8 is proposed to be amended to read as 
follows: 


§ 240.14a-8 Proposals of security holders. 


* * * * * 


(e) If the management intends to include in the proxy 
statement a statement in opposition to a proposal 
received from a proponent, it shall, not later than ten 
business days prior to the date the preliminary copies 
of the proxy statement and form of proxy are filed 
pursuant to Rule 14a-6(a), forward to the proponent a 
copy of the statement in opposition to the proposal. 


lll. § 240.14a-101 is proposed to be amended to read 
as follows: 


§ 240.14a-101 Schedule 14A. Information required in 
proxy statement. 


* 


Item 3. Persons Making the Solicitation. 


* * * * 


(b) * * * 


(6) If any such solicitation is terminated pursuant to a 
settlement between the issuer and any other 
participant in such solicitation, describe the terms of 
such settlement, including the cost or anticipated 
cost thereof to the issuer. 


Instructions. 


1. With respect to solicitations subject to 
§240.14a-11 (Rule X-14A-11), costs and expenditures 
within the meaning of this Item 3 shall include fees 
for attorneys, accountants, public relations or 
financial advisers, solicitors, advertising, printing, 
transportation, litigation and other costs incidental 
to the solicitation, except that the issuer may exclude 
the amounts of such costs represented by the amount 
normally expended for a solicitation for an election of 
directors in the absence of a contest, and costs 
represented by salaries and wages of regular 
employees and officers, provided a statement to that 
effect is included in the proxy statement. 


2. The information required pursuant to paragraph 
(5) of Item 3(b) should be included in any amended or 
revised proxy statement or other soliciting materials 
relating to the same meeting or subject matter 
furnished to security holders by the issuer subsequent 
to the date of settlement. 


Item 6. Nominees and directors. 
(a) * 2 
(6)(i) Applicable to issuers other than an Investment 


Company registered under the Investment Company 
Act of 1940. 


State whether he is or would be an independent 
director, an affiliated nonmanagement director or a 
management director. If he is or would be an affiliated 


nonmanagement director, briefly describe the 
relationship by reason of which he is so deemed. 


Instruction. 


For purposes of this Item 6(a)(6) the terms “manage- 
ment director,” “affiliated nonmanagement director” 
and “independent director” are defined as follows: 


(1) the term “management director” refers to any 
person who is an officer or employee of the issuer or 
any of its parents, subsidiaries, or other affiliates. 


(2) the term “affiliated monmanagement director” 
refers to any person who: 


(i) has in the last five years been an officer or 
employee or the issuer or any of its parents, 
subsidiaries, or other affiliates; 


(ii) is related to an officer of the issuer, or any of its 
parents, subsidiaries or other affiliates by blood, 
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marriage or adoption (except relationships more 
remote than first cousin); 


(iii) is, or has within the last two years been, an 
officer, director or employee of, or owns, or has 
within the last two years owned, directly or indirectly, 
in excess of 1% of the equity of, any firm, corporation 
or other business or professional entity: 


(B) to whom the issuer proposes to make 
payments, directly or indirectly, during the 
issuers next fiscal year for property or 
services, int excess of $25,000 (other than 
fees as a director or retirement allow- 
ances); 


(v) is a person having a direct or indirect 


(A) which has made payments to the 
issuer for property or services during the 
issuer’s last fiscal year in excess of 1% of 
the issuer’s gross revenues for its last 
fiscal year or $1,000,000, whichever is less; 


(B) which proposes to make payments to 
the issuer for property or services during 
the next fiscal year in excess of 1% of the 
issuer’s gross revenues for its last fiscal 
year or $1,000,000, whichever is less; 


(C) to which the issuer was indebted at 
any time during the issuer’s last fiscal year 
in an aggregate amount in excess of 1% of 
the issuer’s total assets at the end of such 
fiscal year or $1,000,000, whichever is less; 


(D) to which the issuer has made 
payments for property or services during 
such entity’s last fiscal year in excess of 
1% of such entity’s gross revenues for its 
last fiscal year or $1,000,000, whichever is 
less; 


(E) to which the issuer proposes to make 
payments for property or services during 
such entity’s next fiscal year in excess of 
1% of such entity’s gross revenues for its 
last fiscal year or $1,000,000, whichever is 
less; 


(F) In order to determine whether pay- 
ments made or proposed to be made 
exceed 1% of the gross revenues of any 
entity other than the issuer for such 
entity’s last fiscal year, the issuer may rely 
on information provided by the nominee or 
director; 


(iv) is a person (as owner of an equity 
interest in any entity or otherwise): 


(A) to whom the issuer has made pay- 
ments, directly or indirectly, during the 
issuer’s last fiscal year, for property or 
services, in excess of. $25,000 (other than 
fees as a director or retirement allow- 
ances); or 


304/SEC DOCKET 


material interest, within the meaning of 
Item 7(f), in any transaction required to be 
described in response to Item 7(f); 


(vi) is a member or employee of, or is 
associated with, a law firm which the 
issuer has retained in the last two years or 
proposes to retain in the next year; 


(vii) is a director, partner, officer or 
employee of any investment banking firm 
which has performed services for the issuer 
in the last two years or which the issuer 
proposes to have perform services in the 
next year; or 


(viii) is a control person of the issuer 
(other than as a director of the issuer). 


(3) the term “independent director’ means any 
person who is not included in paragraphs (1) and (2) 
above. 


(4) Notwithstanding the definition of “independent 
director” in paragraph (3), above, if the issuer is aware 
of other relationships between the nominee and the 
issuer or its affiliates which, under the circumstances, 
reasonably could be viewed as interfering with such 
nominee’s exercise of independent judgment, 
reference to such nominee as an “independent 
director” would be inappropriate. 


(ii) Applicable to investment companies registered 
under the Investment Company Act of 1940. 


State whether he is or would be an “interested 
person” of the issuer as that term is defined in 
Section 2(a)(19) of the Investment Company Act of 
1940, and briefly describe the relationship by reason 


of which such person is deemed an “interested 
person.” 


(d) State whether or not the issuer has standing 
audit, nominating and compensation committees of 
the Board of Directors. If the issuer has such 
committees, identify each committee member and 
indicate whether he is a “management director,” 
“affiliated nonmanagement director” or “independent 
director,” as defined in the Instructions to Item 6(a)(6), 





and state the number of committee meetings held by 
each such committee since the date of the most recent 
annual meeting of shareholders. 


If the issuer has a nominating committee, state 
whether the nominating committee will consider 
nominees recommended by shareholders and, if so, 
describe the procedures to be followed by 
shareholders in submitting such recommendations. 


NOTE: In the Commission’s view, the statement that 
an issuer has an audit, nominating or compensation 
committee connotes that it has committees which 
perform the functions customarily performed by such 
committees. If the issuer has an audit, nominating or 
compensation committee which does not perform the 
functions customarily performed by such committees, 
it should so state and describe which customary 
functions such committee does not perform. 


Audit, nominating and compensation committees 
customarily perform certain functions, including the 
following: 


(1) With respect to audit committees, engagement or 
discharge (or recommendation to the full board of the 
engagement or discharge) of the independent 
auditors, direction and supervision of investigations 
into matters within the scope of its duties, review with 
the independent auditors of the plan and results of the 
auditing engagement, review of the scope and results 
of the issuers’s internal auditing procedures, approval 
of each professional service provided by the 
independent auditors prior to the performance of such 
services, review of the independence of the 
independent auditors, consideration of the range of 
audit and non-audit fees, and review of the adequacy 
of the issuer’s system of internal accounting controls; 


(2) With respect to nominating committees, selection 
(or recommendation to the full board) of nominees for 
election as directors and consideration of the 
performance of incumbent directors in determining 
whether to nominate them to stand for re-election; 


(3) With respect to compensation committees, 
approval (or recommendation to the full board) of the 
remuneration arrangements for senior management 
and directors, adoption of compensation plans in 
which officers and directors are eligible to participate 
and granting of options or other benefits under any 
such plans. 


(e) State the total number of meetings of the Board of 
Directors (including regularly scheduled and special 
meetings) which have been held since the date of the 
most recent annual meeting of shareholders. 


(1) Name each incumbent director who since the date 


of the most recent annual meeting of shareholders 
has attended fewer than 75% of the total number of 
meetings of the Board of Directors held during the 
period for which he has been a director. 


(2) Name each incumbent director who since the date 
of the most recent annual meeting of shareholders 
has attended fewer than 75% of the total number of 
meetings held by all committees of the Board of 
Directors of which he has been a member during the 
periods for which he has been a member. 


(f) If a director has resigned or declined to stand for 
re-election to the board since the date of the most 
recent annual meeting of shareholders, and if, in 
connection with such resignation or declination to 
stand for re-election, a disagreement has been 
reported or is required to be reported on Form 8-K, at 
least twenty business days prior to the date the 
preliminary copies of the proxy statement and form of 
proxy are filed pursuant to Rule 14a-6(a) the issuer 
shall furnish the description of the disagreement to 
the director with whom a disagreement has been or is 
required to be reported. If the director believes that 
the description of the disagreement is incorrect or 
incomplete, he may include in the proxy statement a 
brief statement, ordinarily not expected to exceed 200 
words, relating to the description of the disagreement 
and presenting his view of the disagreement. In order 
to have such statement included in the proxy 
statement, it shall be submitted to the issuer within 
ten days of the date the director receives the issuer’s 
description. 


* 


IV. § 249.308 is proposed to be amended to read as 
follows: 


§ 249.308 Form 8-K, for current reports. 
General Instructions 


A. zs 2 
B. Events to be Reported and Filing of Reports. 


A report on this form is required to be filed upon the 
occurrence of any one or more of the events specified 
in the items of this form. Reports are to be filed 
within 15 days after the occurrence of the earliest 
event required to be reported. However, reports which 
disclose events pursuant to Item 6 may be filed within 
10 days after the close of the month during which the 
event occurred. If the letter from the independent 
accountants to be furnished pursuant to Item 4(d) is 
unavailable at the tme of filing, it shall be filed within 
thirty days thereafter. If the letter from the director to 
be furnished pursuant to Item 5 is unavailable at the 
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time of filing, it shall be filed as soon as reasonably 
possible after it has been received by the registrant. 
Moreover, if substantially the same information as 
that required by this form has been previously 
reported by the registrant, an additional report of the 
information on this form need not be made. The term 
“previously reported” is defined in Rule 12b-2. 


* * * * * 


Item 5. Resignations of Registrant’s Directors. 

lf a director has resigned or declined to stand for 
re-election to the board since the date of the most 
recent annual meeting of shareholders because of a 
disagreement with the registrant on any matter relat- 
ing to the registrant’s operations, policies or 
practices, the registrant shall state the date of such 
resignation or declination to stand for re-election and 
describe the disagreement. 


The registrant shall request the director to furnish the 
registrant with a letter addressed to the Commission 
stating whether he agrees with the statements made 
by the registrant in response to this Item and any 
respects in which he does not agree. The registrant 
shall file a copy of the director’s letter as an exhibit 
with all copies of the Form 8-K required to be filed 
pursuant to General Instruction E. 


Item 6. Other Materially Important Events. 


[No change from present Item 5.] 
item. 7. Financial Statements and Exhibits. 


[No change from present 
paragraph (b)(3) as follows:] 


Item 6 except to add 


3. Letters from directors furnished pursuant to Item 5. 


V. § 249.308a is proposed to be amended to read as 
follows: 


§ 249.308a Form 10-Q, for quarterly reports under 
section 13 or 15(d) of the Securities Exchange Act of 
1934. 


item 7. 
Holders. 


Submission of matters to a Vote of Security 


(d) Describe the terms of any settlement between the 
registrant and any other participant (as defined in 
Rule 14a-11 of Regulation 14A under the Act) 
terminating any solicitation subject to Rule 14a-11, 
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including the cost or anticipated cost to the 
registrant. 


Instructions. 


5. If the registrant has furnished to its security 
holders proxy soliciting material containing the 
information called for by paragraph (d), the paragraph 
may be answered by reference to the information 
contained in such material. 


6. [No change from current Instruction 5.] 


* * * * * 


Item 9. Exhibits and Reports on Form 8-K. 


(a) ee 


4. Copies of any published report furnished in 
response to Item 7 (See Item 7, Instruction 6.). 


[secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894, 895, 
901, secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec. 
203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 
5, 6, 78 Stat. 565-568, 569, 570-574; secs. 1, 2, 3, 82 
Stat. 454, 455; secs. 28(c), 1, 2, 3-5, 84 Stat. 1435, 
1497; secs. 10, 18, 89 Stat. 119, 155; sec. 308(b), 90 
Stat. 57; sec. 204, 91 Stat. 1500; 15 U.S.C. 781, 78m, 
78n, 780(d), 78w(a)] 


IV. OPERATION OF PROPOSALS 


The Commission is mindful of the cost to registrants 
and others of its proposals and recognizes its 
responsibilities to weigh with care the costs and 
benefits which result from its rules. Accordingly, the 
Commission specifically invites comments on the 
costs to registrants and others of the adoption of the 
proposals published herein. 


Pursuant to Section 23(a)(2) of the Securities 
Exchange Act, the Commission has considered the 
impact that these proposals would have on 
competition and is not aware, at this time, of any 
burden that such rules, if adopted, would impose on 
competition not necessary or appropriate in 
furtherance of the purposes of the Act. However, the 
Commission specifically invites comments as to the 
competitive impact of these proposals, if adopted. 


The Commission hereby proposes for comment 
amendments to Forms 8-K (17 CFR 249.308) and 10-Q 
(17 CFR 249.308a), Schedule 14A (17 CFR 240.14a-1 et 
seq.) and Regulation 14A (17 CFR 250.14a-101) 
pursuant to Sections 12, 13, 14, 15(d) and 23(a) of the 
Securities Exchange Act. 





The Commission will endeavor to review the 
comments on these proposals and take such actions 
as may appear necessary to have the amended 
disclosure requirements adopted in time for 
compliance by issuers in the 1979 proxy season. 
Accordingly, the Commission would not wish to 
extend the comment period beyond the date originally 
fixed. 


All interested persons are invited to submit their views 
and comments on the foregoing proposals in triplicate 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549 on or 
before September 18, 1978. Such communications 
should refer to File S7-747 and will be available for 
public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14971 /July 17, 1978 


PROPOSED AMENDMENTS TO FORM MSD 
AGENCY: Securities and Exchange Commission. 
ACTION: Proposed amendment of form. 


SUMMARY: The Commission is publishing for 
comment proposed amendments to Form MSD, which 
is used for municipal securities dealer registration by 
banks and separately identifiable departments or divi- 
sions of banks. The proposed amendments have been 
drafted in light of the Commission’s experience in 
monitoring use of the form and are designed to clarify 
in several respects the scope of information solicited 
by the form. Under the proposed amendments, banks 
and separately identifiable departments or divisions of 
banks whose municipal securities dealer registration 
is currently effective or pending would be required to 
file amendments to their registration statements on 
Form MSD if their current registration or applications 
on Form MSD do not already contain the new infor- 
mation. The Commission therefore is proposing to 
delay the effective date of the proposed amendments 
as applied to such persons. 


DATES: Comments must be received by August 31, 
1978. 


ADDRESSES: Interested persons should submit six 
copies of their views and comments to George A. 


Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All submissions will be made availabie for 
public inspection at the Commission’s Public Refer- 
ence Section, Room 6101, 1100 L Street, N.W., 
Washington, D.C., and should refer to File No. 
S$7-746. 


FOR FURTHER INFORMATION CONTACT: 


John M. McNally, Esq. 

Office of Self-Regulatory Oversight 
Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 755-1368. 


SUPPLEMENTARY INFORMATION: 
Definition of “Municipal Securities Dealer Activities” 


The instructions to Form MSD, in defining “municipal 
securities dealer activities,” incorporated verbatim the 
definition of such activities contained in MSRB rule 
G-1(b) on the date Form MSD was adopted by the 
Commission. On November 3, 1976, however, the 
Commission approved amendments to MSRB rule 
G-1(b) expanding the definition of “municipal securi- 
ties dealer activities” to include (i) financial advisory 
and consultant services for issuers in connection with 
the issuance of municipal securities and (ii) activities 
involving communication, directly or indirectly, with 
public investors in municipal securities.’ In order that 





1 Securities Exchange Act Release No. 12949 (Nov. 3, 
1976), 41 FR 49685 (Nov. 10, 1976). MSRB rule G-1(b) 
currently provides: 


(b) For purposes of this rule, the activities of the bank 
which shall constitute municipal securities dealer ac- 
tivities are as follows: 


(1) underwriting, trading and sales of 
municipal securities; 


(2) financial advisory and consultant 
services for issuers in connection with the 
issuance of municipal securities; 


(3) processing and clearance activities 
with respect to municipal securities; 


(4) research and investment advice with 
respect to municipal securities; 
Continued on following page 
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the form MSD instruction may continue to parallel 
MSRB rule G-1(b), a similar amendment to the 
instruction is required. In amending the instruction, 
the Commission proposes to have it refer directly to 
MSRB rule G-1(b) in order to eliminate the need for 
any future conforming amendments. The instruction, 
as amended, would read as follows: 


The term “municipal securities dealer ac- 
tivities” has the meaning set forth in Muni- 
cipal Securities Rulemaking Board rule 
G-1(b), which defines the term “separately 
identifiable department or division of a 
bank” for purposes of Section 3(a)(30) of 
the Securities Exchange Act of 1934. 


Any amendments to MSRB rule G-1(b) would be sub- 
ject to Commission approval as proposed rule 
changes which would be required to be filed pursuant 
to Section 19(b) of the Act. 


Controlling Persons 


In addition, the Commission proposes to clarify other 
Form MSD items. Item 6 of Form MSD solicits infor- 
mation concerning any person who “directly or in- 
directly control[s] any of the applicant’s municipal 
securities dealer activities.” The instruction to the 
item currently states, in part: 


Generally a person will be deemed to be in 
direct or indirect control of applicant’s 
municipal securities dealer activities if 
such person exercises or has the ability to 
exercise a controlling influence over the 
management or policies of applicant with 
respect to any of applicant’s municipal 
securities dealer activities. Depending on 
the facts of a particular situation, senior 
officers or directors of the applicant or of 





Continued from preceding page 


(5) any activities other than those specifi- 
cally enumerated above which involve 
communication, directly or indirectly, with 


public investors in municipal securities; 
and 


(6) maintenance of records pertaining to 
the activities described in paragraphs (1) 
through (5) above; 


provided, however, that the activities enumerated in 
paragraphs (4) and (5) above shall be limited to such 
activities as they relate to the activities enumerated in 
paragraphs (1) and (2) above. 
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the bank of which applicant is a part, or of 
a parent bank holding company may be 
deemed to be in direct or indirect control of 
such activities. 


Although the instruction broadly defines control, it 
recognizes the possibility that senior officers or direc- 
tors may not possess control. In response to that in- 
struction, a large number of applicants omitted infor- 
mation on Schedule B of Form MSD as to directors, 
and in some cases senior officers, who have general 
responsibility for the applicant’s municipal securities 
dealer activities. While an individual member of an 
applicant’s board of directors, or of a parent bank 
holding company, may or may not individually pos- 
sess control over the municipal securities dealer activ- 
ities of the applicant, control of the business activi- 
ties of a bank or bank holding company controlling an 
applicant generally is vested in its board of directors 
as a group. Thus, any member of the board may 
appropriately be considered to control, directly or in- 
directly, the applicant’s municipal securities dealer 
activities within the meaning of Section 3(a)(32) of the 
Act2 and item 6 of Form MSD. Accordingly, the 
Commission proposes to amend the instruction to 
item 6 in order to require applicants to list on 
Schedule B such board members regardless of 
whether they each possess the power to exercise con- 
trol otherwise than in concert with the board as a 
group. The instruction for item 6, as proposed to be 
amended, would read: 


Item 6 — This item calls for information 
concerning persons not named in item 5 
who may nevertheless directly or indirectly 
control any of the applicant’s municipal 
securities dealer activities. Such control 
may be exercised through stock ownership, 
agreement, or otherwise. Whether a person 
is in direct or indirect control of municipal 
securities dealer activities will depend on 





2 Section 3(a)(32) of the Act provides: 


The term “person associated with a munici- 
pal securities dealer’ when used with 
respect to a municipal securities dealer 
which is a bank or a division or department 
of a bank means any person directly en- 
gaged in the management, direction, 
supervision, or performance of any of the 
municipal securities dealer’s activities with 
respect to municipal securities, and any 
person directly or indirectly controlling 
such activities or controlled by the muni- 
cipal securities dealer in connection with 
such activities. 





the facts of the particular situation. Gener- 
ally, a person will be deemed to be in direct 
or indirect control of such activities if the 
person exercises or has the ability to exer- 
cise a controlling influence over the 
management or policies of the applicant 
with respect to any of the applicant’s 
municipal securities dealer activities. For 
example, senior officers or directors of the 
applicant or of the bank of which applicant 
is a part, or of a parent bank holding com- 
pany, may be deemed to be in direct or in- 
direct control of such activities. In ad- 
dition, the applicant’s board of directors or 
the board of directors of the bank of which 
applicant is a part and the board of 
directors of a parent bank holding company 
have vested in them, as a group, the direct 
or indirect control of applicant’s municipal 
securities dealer activities. Accordingly, all 
members of the boards of directors of the 
applicant or of the bank of which applicant 
is a part and of a parent bank holding com- 
pany will be required to be named in re- 
sponse to item 6. The listing of board 
members in response to item 6 shall not be 
deemed to represent that each member 
possesses the power to exercise control 
otherwise than in concert with the board as 
a group, and those persons named in re- 
sponse to item 6 solely on the basis of 
being members of a board of directors 
which directly or indirectly controls the 
applicant may so indicate on Schedule B 
when stating the “basis for control.” 


Schedule A of Form MSD 


Schedule A of Form MSD must be completed for each 
person named in item 5 and each person subject to 
any action reported under item 7 of that form. The 
bank regulatory agencies? have adopted Form MSD-4, 
to be completed by municipal securities principals 
and municipal securities representatives associated 
with bank municipal securities dealers.4 With respect 
to those persons named in item 5, Form MSD-4 is 
more comprehensive than Schedule A. Accordingly, 


the Commission is proposing that those persons 
named in item 5 who are required to complete Form 
MSD-4 be permitted to submit that form in place of 
Schedule A when filing Form MSD. That change 
would be accomplished by amending the instruction 
for item 5 of Form MSD as follows: 


Item 5 — This item calls for information 
concerning persons directly engaged in the 
supervision of any of the applicant’s muni- 
cipal securities dealer activities. A separate 
Schedule A or Form MSD-4 must be com- 
pleted for each person named in response 
to item 5. 


Technical Amendments 


The Commission is proposing a technical amendment 
to item 10 of Form MSD. Items 10(c) and 12(h) both 
relate to collateral municipal securities activities and 
are identical, except that item 12(h) need only be 
answered if the applicant is a separately identifiable 
department or division of a bank. In order to simplify 
the requirements applicable to such departments and 
divisions, the Commission proposes to amend item 
10(c) by introducing such item with the phrase “If 
applicant is a bank... .” 


In order to facilitate the processing of applications for 
registration filed by municipal securities dealers 
which intend to succeed to and continue the business 
of another registered municipal securities dealer, the 
Commission proposes to amend item 1 of Form MSD 
and to add an instruction corresponding to that item. 
As amended, item 1 would require an indication of 
whether the Form MSD is filed as (i) a new appli- 
cation, (ii) an amendment, or (iii) a successor appli- 
cation. The instruction to item 1 would read as 
follows: 


Item 1(a) — If the applicant is not regis- 
tered currently with the Commission and is 
not succeeding to and continuing the busi- 
ness of another registered municipal 
securities dealer, the box marked “new 
application” should be checked. If a regis- 
tered municipal securities dealer is 





3 Section 3(a)(34) of the Act defines “appropriate 
regulatory agency” with respect to bank municipal 
securities dealers to include the Board of Governors 
of the Federal Reserve System, the Comptroller of the 


Currency, and the Federal Deposit Insurance Corpor- 
ation. 


4 42 FR 40891 (Aug. 12, 1977); 42 FR 45289 (Sept. 9, 
1977); 42 FR 45509 (Sept. 9, 1977). 


5 item 7 of Form MSD currently requires the filing of a 
Schedéie A if the applicant or any of its associated 
persons (including supervisory personnel) have been 
the subject of any action, or have committed any of 
the acts, described therein. Schedule A requires more 
comprehensive information than does Form MSD-4 
with respect to disciplined personnel, and, 
accordingly, such persons would not be relieved of 
the requirement to file Schedule A. 
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amending items on a currently effective 
Form MSD, the box marked “amendment” 
should be checked. If the applicant is suc- 
ceeding to and continuing the business of 
another registered municipal securities 
dealer, the box marked “successor appli- 
cation” should be checked. 


If a bank registered as a municipal securi- 
ties dealer determines it would prefer to 
register as a separately identifiable 
department or division, or the converse, it 
is necessary that (i) the applicant file a 
Form MSD, indicating in item 1 that it is a 
“successor application” and (ii) the cur- 
rently registered entity file a Form MSDW 
to withdraw its registration. Pursuant to 
Securities Exchange Act Rule 15Ba2-4, 17 
CFR 240.15Ba2-4, if a municipal securities 
dealer secceeds to and continues the busi- 
ness of another registered municipal 
securities dealer the registration of the pre- 
decessor shall be deemed to remain effec- 
tive as the registration of the successor for 
a period of 75 days after such succession, 
provided that a Form MSD is filed by such 
successor within 30 days after such suc- 
cession. 


Procedures 


The proposed amendments to Form MSD, if adopted, 
would require existing registrants and applicants for 
registration to make any necessary amendments to 
their registration statements on Form MSD in order to 
bring them into compliance with the new require- 
ments. At the same time, the Commission recognizes 
that an appropriate period should be allowed for regis- 
trants and applicants to make such amendments. The 
Commission proposes, therefore, with respect to 
registrants or applicants whose registration is 
pending on the date of Commission approval of the 
proposed amendments, to defer until four months 
subsequent to that date, the effective date of the new 
proposed instructions to Form MSD. That relief would 
not extend, however, to a registrant or an applicant 
whose effective or pending registration became 
inaccurate for other reasons during the intervening 
period and was, accordingly, independently required 
to amend its registration statement “promptly” in 
accordance with Securities Exchange Act Rule 
15Ba2-1(b) (17 CFR 240.15Ba2-1(b)). With respect to 
new applicants, the effective date of the proposed 
amendments would, in accordance with 5 U.S.C. 
553(d), be 30 days from their date of publication in the 
Federal Register. 


Accordingly, it is proposed to amend Part 249 of Title 
17 of the Code of Federal Regulations by revising the 
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instructions to §249.1100, as well as two items of 
§249.1100, as follows: 


§249.1100 Form MSD, Application for 
registration as a municipal securities dealer 
pursuant to rule 15Ba2-1 under the Securi- 
ties Exchange Act of 1934 or amendment to 
such application. 


* * 


G. General definitions 


* * 


d. Municipal securities dealer activities—the term 
“municipal securities dealer activities’’ has the 
meaning set forth in Municipal Securities Rulemaking 
Board rule G-1(b), which defines the term “separately 
identifiable department or division of a bank” for pur- 
poses of Section 3(a)(30) of the Securities Exchange 
Act of 1934. 


L. Instructions to Specific Items 


a. Item 1(a)—If the applicant is not registered cur- 
rently with the Commission and is not succeeding to 
and continuing the business of another registered 
municipal securities dealer, the box marked “a new 
application” should be checked. If a registered 
municipal securities dealer is amending items on a 
currently effective Form MSD, the box marked “an 
amendment” should be checked. If the applicant is 
succeeding to and continuing the business of another 
registered municipal securities dealer, the box marked 
“a successor application” should be checked. 


If a bank registered as a municipal securities dealer 
determines it would prefer to register as a separately 
identifiable department or division, or the converse, it 
is necessary that (i) the applicant file a Form MSD, 
indicating in item 1 that it is a “successor application” 
and (ii) the currently registered entity file a Form 


MSDW to withdraw its registration. Pursuant to 
Securities Exchange Act Rule 15Ba2-4, 17 CFR 
240.15Ba2-4, if a municipal securities dealer succeeds 
to and continues the business of another registered 
municipal securities dealer the registration of the pre- 
decessor shall be deemed to remain effective as the 
registration of the successor for a period of 75 days 
after such succession, provided that a Form MSD is 
filed by such successor within 30 days after such 
succession. 


c. Item 5—This item calls for information 





concerning persons directly engaged in the super- 
vision of any of the applicant’s municipal securities 
dealer activities. A separate Schedule A or Form 
MSD-4 must be completed for each person named in 
response to item 5. 


d. Item 6—This item calls for information con- 
cerning persons not named in item 5 who may never- 
theless directly or indirectly control any of the appli- 
cant’s municipal securities dealer activities. Such 
control may be exercised through stock ownership, 
agreement, or otherwise. Whether a person is in direct 
or indirect control of municipal securities dealer 
activities will depend on the facts of the particular 
situation. Generally, a person will be deemed to be in 
direct or indirect control of such activities if the 
person exercises or has the ability to exercise a con- 
trolling influence over the management or policies of 
the applicant with respect to any of the applicant’s 
municipal securities dealer activities. For example, 
senior officers or directors of the applicant or of the 
bank of which applicant is a part, or of a parent bank 
holding company, may be deemed to be in direct or 
indirect control of such activities. In addition, the 
applicant’s board of directors or the board of directors 
of the bank of which applicant is a part and the board 
of directors of a parent bank holding company have 
vested in them, as a group, the direct or indirect con- 
trol of applicant’s municipal securities dealer 
activities. Accordingly, all members of the boards of 
directors of the applicant or of the bank of which 
applicant is a part and of a parent bank holding 
company will be required to be named in response to 
item 6. The listing of board members in response to 
item 6 shall not be deemed to represent that each 
member possesses the power to exercise control 
otherwise than in concert with the board as a group, 
and those persons named in response to item 6 solely 
on the basis of being members of a board of directors 
which directly or indirectly controls the applicant may 
so indicate on Schedule B when stating the “basis for 
control.” 


1. (a) This Form is filed with the Securities and 
Exchange Commission as: 


A new application 
An amendment 
A successor application 


* * 


10. (c) If applicant is a bank, 


(Secs. 2, 3, 7, 23, 48 Stat. 881, 882, 897, 901, as 
amended by secs. 2, 3, 14, 18, 89 Stat. 97, 97-104, 
137-141, 155-156; Sec. 13, 89 Stat. 131-137 (15 U.S.C. 
78b, 78c, 78q, and 78w, as amended by Pub. L. No. 
94-29; 15 U.S.C. 780-4, as added by Pub. L. No. 
94-29)). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14972/July 18, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MUNICIPAL SECURITIES RULEMAKING 
BOARD 


File No. SR-MSRB-78-11 


The Municipal Securities Rulemaking Board (the 
“MSRB”) submitted on July 10, 1978, a proposed rule 
change under Rule 19b-4 to prescribe a standardized 
format for submission of the information concerning 
the underwriting of new issue securities required by 
MSRB rule A-13 and to expand the items of 
information to be furnished to the MSRB. 


Publication of the submission is expected to be made 
in the Federal Register during the week of July 17, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or to 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-MSRB-78-11. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements 
with respect to the proposed rule change which are 


filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person, other than 
those which may be withheld from the public in 
accordance with the provisions of Section 552 of title 
5, United States Code, will be available for inspection 
and copying at the Commission’s Public Reference 
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Room, 1100 L Street, N.W., Washington, D.C. Copies 
of the filing and of any subsequent amendments will 
also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


Gecrge A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14973/July 18, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


CHICAGC BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 

La Salle at Jackson 

Chicago, Illinois 60604 


File No. SR-CBOE-78-15 


The Chicago Board Options Exchange, Incorporated 
submitted on June 6, 1978, a proposed rule change 
under Rule 19b-4 to provide that the Chairman or 
President of the Exchange, under certain circum- 
stances, may suspend summarily members or 
associated persons and may limit or prohibit 
summarily, any person with respect to services 
offered by the Exchange. 


Publication of the submission is expected to be made 
in the Federal Register during the week of June 19, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views, and 
arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-CBOE- 
78-15. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
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relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of Section 552 to title 5, United States 
Code, will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above-men- 
tioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14974/July 19, 1978 


Administrative Proceeding File No. 3-5477 

In the Matter of 

HOME SAVINGS AND LOAN ASSOCIATION 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons untii Aug. 7, 1978, 
to request a hearing on an application of Home 
Savings and Loan Association (the “Applicant”) 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended, (the “1934 Act”) for an order 
exempting the Applicant from certain reporting 
requirements under Section 13 and from the operation 
of Section 16 of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14975/July 19, 1978 


Administrative Proceeding File No. 3-5452 
In the Matter of 
MODERN MAID FOOD PRODUCTS, INC. 


File No. 81-307 





ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Modern Maid 
Food Products, Inc. (the “Applicant”), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”), for an exemption from 
the provisions of Sections 13 and 15(d) of the 1934 
Act. 


Since the Applicant has become the wholly-owned 
subsidiary of Spillers, Inc., a wholly-owned subsidiary 
of Spillers Limited, an English company, as a result of 
a merger, it appeared to the Commission that granting 
the requested exemption would not be inconsistent 
with the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14976 /July 19, 1978 


Administrative Proceeding File No. 3-5438 
In the Matter of 
COLONIAL NATURAL GAS COMPANY 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Colonial Natural 
Gas Company (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934 for an 
exemption from the reporting requirements of 
Sections 13 and 15(d) of the Act. 


On June 9, 1978, a notice was issued on the filing of 
said application giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of the information stated therein 
unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14977 /July 19, 1978 


The Securities and Exchange Commission has issued 
a notice giving interested persons until August 7, 1978 
to request a hearing on an application by The Lorain 
Telephone Company (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting the Applicant from the 
reporting requirements of Section 13 of that Act. 


The Applicant is a wholly-owned subsidiary of Central 
Telephone & Utilities Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14978/July 19, 1978 


Orders have been issued granting the applications to 
withdraw the common stocks of AMIC Corporation 
(par value $.75) and Barry Wright Corporation (par 
value $1) from listing and registration on the American 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14979/July 19, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 633/July 19, 1978 


SECURITIES INVESTORS PROTECTION ACT OF 1970 
Release No. 73/July 19, 1978 


Administrative Proceeding File No. 3-5439 
In the Matter of 


STILWELL, COKER & CO., INC. 
Charleston, South Carolina 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTION 


In these proceedings instituted on April 18, 1978, 
pursuant to the Securities Exchange Act of 1934 
(“Exchange Act”), Securities Investors Protection Act 
of 1970 (“SIPA”), and the Investment Advisers Act of 
1940 (“Advisers Act”), Stilwell, Coker & Co., Inc. 
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(“Registrant”), a broker-dealer located in Charleston, 
South Carolina, failed to answer the Order for 
Proceedings and is therefore in default. 


On the basis of the Order for Proceedings, it is found 
that Registrant willfully violated Section 17(a) of the 
Securities Act of 1933 and Sections 10(b), 15(b), 
15(c)(3), and 17(a) of the Exchange Act and Rules 
10b-5, 15b3-1, 15c3-1, 17a-3(a), 17a-4, and 17a-5 
thereunder. On the basis of the order for Proceedings, 
it is found that Registrant willfully aided and abetted 
violations of Sections 204, 206(1) and (2) of the 
Advisers Act and Rule 204-2 thereunder.* On the 
basis of the Order for Proceedings, it is further found 
that Registrant was the subject of an order of the 
United States District Court for the District of South 
Carolina adjudicating that customers of Registrant 
were in need of protection under the provisions of 
SIPA and appointed a trustee for Registrant pursuant 
to the provisions of that Act. 


In view of the foregoing, it is in the public interest to 
revoke the registration of Registrant. 


ACCORDINGLY, IT IS ORDERED that the registration 
of Stilwell, Coker & Co., Inc. be and hereby is 
revoked. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14980/July 20, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


NATIONAL ASSOCATION OF SECURITIES DEALERS, 
INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 





1 The findings herein are not binding on any other 
respondent named herein. 


2 Rule 7(e) of the Commission’s Rules of Practice 
provides that the allegations in the Order for 
Proceedings may be deemed as true to a defaulting 
respondent. 
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File No. SR-NASD-78-6 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on June 28, 1978, a proposed 
rule change under Rule 19b-4 to assess a $25 late 
filing fee against members who fail to submit written 
notification to the NASD of the termination of 
employment of a registered person within thirty 
calendar days of such termination.’ According to the 
NASD, the purpose of the late filing fee is to help 
ensure timely review of terminations for cause of 
registered persons whose activities at the member 
firm require staff investigation and where such 
activities may lead to District Business Conduct Com- 
mittee sanctions. 


Publication of the submission is expected to be made 
in the Federal Register during the week of July 10, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NASD-78-6. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of section 552 of title 5, United States 
Code, will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above-men- 
tioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





1 This proposed rule change supersedes SR-NASD- 
76-1 (Securities Exchange Act Release No. 12070 
(February 4, 1976), 41 FR 5872 (February 10, 1976)), 
which the NASD has requested be withdrawn. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14981 /July 20, 1978 


Administrative Proceeding File No. 3-5494 
In the Matter of 
HYCEL, INC. 


ORDER INSTITUTING PROCEEDINGS PURSUANT TO 
SECTION 15(c)(4) OF THE SECURITIES EXCHANGE 
ACT OF 1934, AND FINDINGS AND ORDER OF THE 
COMMISSION 


The Commission deems it appropriate, following an 
investigation by its Division of Enforcement, that 
proceedings be instituted against Hycel, Inc. 
(‘‘Hycel’’) pursuant to Section 15(c)(4) of the 
Securities Exchange Act of 1934 (“Exchange Act”) to 
determine whether certain reports filed during 1970-76 
by Hycel with the Commission failed to comply, in 
any material respect, with the provisions of Section 
13(a) of the Exchange Act and Rules and Regulations 
promulgated thereunder concerning the reporting of 
compensation paid by Hycel to or for John J. Moran 
(“Moran”), Chairman of the Board of Directors and 
Chief Executive Officer of Hycel, from before 1970 to 
date. 


Simultaneously with the institution of these 
proceedings, Hycel has submitted an Offer of 
Settlement, as reflected herein in the Order, for the 
purpose of disposing of the issues raised in these 
proceedings. Under the terms of the Offer of 
Settlement, Hycel, solely for the purpose of these 
proceedings, consents to the issuance of the Findings 
and Order of the Commission. In connection with 
these proceedings, Hycel and Moran have made 
certain undertakings which are accepted by the 
Commission as detailed hereinafter. Hycel consents 
to the Findings and Order of the Commission and 
Moran and Hycel enter the undertakings without 
admitting or denying any of the Facts, Findings or 
other statements set forth herein and on the 
understanding that anything contained herein shall 
not constitute an admission, denial or adjudication 
with respect to any matter referred to herein. 


The Commission has determined that it is appropriate 
and in the public interest to accept the Offer of Settle- 
ment of Hycel and the undertakings of Hycel and 
Moran and accordingly is issuing this Order. 
| 
FACTS 


Hycel is a Delaware corporation with principal offices 
located in Houston, Texas. Hycel manufactures auto- 


mated blood analyzers and chemical reagents. Hycel’s 
stock is registered with the Commission pursuant to 
Section 12 of the Exchange Act and is traded on the 
American Stock Exchange. In its fiscal year 1976, 
Hycel had revenues of $35,910,000 and net income of 
$1,460,000. During the period 1970 through 1976, 
Moran owned or controlled in excess of 47%! of 
Hycel’s common stock. 


The disclosure provisions of the federal securities 
acts require registrants to disclose in reports and 
other documents filed with the Commission remun- 
eration received by officers and directors of such 
registrants. 


For the years 1970 through 1976, Hycel reported 
certain amounts of cash compensation paid to Moran 
varying from $125,000 to $278,600 per year. During 
these years, Moran charged various expenses, 
personal and business, to the Company. Hycel paid 
such expenses whether business related or 
not.” Hycel then secured reimbursement from Moran 
through salary deductions for those expenses which 
were deemed personal by Moran. However, there was 
no established procedure for any person or entity 
independent of Moran to review these expenses and 
determine which were in fact business expenditures of 
Hycel. As a result, Hycel paid certain expenses of or 
associated with Moran for which there was inadequate 
substantiation of business purpose, or no business 
purpose. For the years 1970 through 1976, these 
expenditures totalled $103,469 and related to, among 





1 Such figure does not include Hycel common stock 
held during such period (i) by or for the benefit of 
Moran’s children, (ii) by the Moran Foundation of 
which Mr. and Mrs. Moran are trustees, and (iii) by 
Hycel’s profit sharing plan. At April 20, 1978, Hycel 
common stock held by or for the benefit of such 
entities totalled 761,219 shares, approximately 11.8% 
of the outstanding shares. 


2 Such remuneration is required to be disclosed on 
Form 10-K, Item 16 concerning remuneration of 
officers and directors and Item 18 concerning interest 
of management and others in certain transactions, 
and in the proxy materials, Schedule 14A, Item 7. See 
also Exchange Act Release No. 13872, August 18, 
1977 and Securities Act of 1933 Release No. 5904, 
February 6, 1978. 


3 For example, in some instances when Company 
charge statements came in, Moran’s assistant, an 
accountant, would mark each voucher with a “C” 
(Company) or a “P” (Personal) on the basis of or on 
Moran’s instructions. 
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other things, salary, travel and entertainment, expen- 
ditures in connection with an apartment and vehicles, 
use of a company yacht and certain rental charges 
paid by Hycel for use of Moran’s yacht, and certain 
expenses of a 1971 public offering of Hycel common 
stock by Hycel and Moran. Such payments to or 
associated with Moran were not disclosed in any 
reports which Hycel filed with the Commission for the 
years 1970 through 1975 and were not fully and 
adequately disclosed for 1976. In 1977 after the Hycel 
Audit Committee completed its preliminary investiga- 
tion and requested and received $261,278 from Moran, 
Hycel filed reports disclosing the amounts, but not 
fully the purposes of the payments. 


In September 1976, the Hycel Board of Directors 
authorized the Hycel Audit Committee,4 with the 
assistance of special outside counsel and special 
independent auditors, to investigate payments made 
to and for the benefit of officers of Hycel from 1969 
through 1976. In April 1977, the Audit Committee 
requested and received from Moran $261,278 repre- 
senting $199,193 of questioned expenses of Moran 
which Hycel had paid and $62,085 interest.5 


The Audit Committee allowed Moran the opportunity 
to substantiate the business purpose of the 
questioned expenses which he had repaid to Hycel 
and agreed to refund to him any amounts which he 
could substantiate were for business purposes. 


In September 1977, Moran presented a written report 
to the Audit Committee to substantiate the business 
purpose of certain of the questioned expenses which 
he had repaid. After reviewing the matter, the Hycel 
Audit Committee agreed that Moran had substantiated 
$100,724 of the expenses and returned such amount 
to him (plus the interest of $32,073 he had paid 
thereon) in the form of Hycel common stock. 


On July 26, 1977, Hycel implemented additional 
internal controls designed by Hycel to prevent 
recurrence of the matters discussed herein, including 
adoption of a “Statement of Corporate Policy on 
Business Travel and Entertainment” and a “Statement 





4 The Audit Committee was formed in 1973. 


5 Such amount was represented by 87,093 shares of 
Hycel’s common stock which Moran deposited with 
Hycel. These shares were valued at $3.00 per share, 
25% less than their average market value in the 
preceding months of that year. During the month of 
April, the price of Hycel stock ranged between 3-1/2 
and 3-3/4. 
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of Corporate Policy on Personal Charges to the Com- 
pany” which are attached as Exhibit B and Exhibit C 
to Hycel’s Offer of Settlement. 


Il 
FINDINGS 


The Commission finds that Hycel filed with the Com- 
mission reports for the years 1970 through 1976 which 
failed to comply with the provisions of Section 13(a) 
of the Exchange Act. These reports did not disclose 
as direct or indirect remuneration the amounts total- 
ling $103,469 paid by Hycel for Moran for which a 
business purpose has not been shown. 


The Commission also finds that during the years 1970 
through 1976, Hycel did not maintain an adequate 
system of internal control to authorize, review and 
verify the business purpose of expenditures for or 
associated with Moran which Hycel paid, and did not 
adequately enforce its system with respect to various 
other Hycel officers. Hycel should have followed a 
procedure whereby expenses of Moran were reviewed 
by independent persons charged with the responsi- 
bility of determining whether the expenses were 
legitimate business expenditures entitled to be paid 
by Hycel. Because of this lack of an adequate 
procedure for authorizing, reviewing and verifying 
business expenditures, for which Moran was in part 
responsible, there was a corresponding lack of 
documentation for which it could be determined with 
certainty the amount of Moran’s non-business 
expenses which Hycel paid. Had a truly independent 
review procedure been in effect, it is likely that 
payment by Hycel of expenditures for or associated 
with Moran for which no business purpose was 
substantiated would have been avoided. The Hycel 
board of directors bears part of the responsibility for 
the company’s lack of an adequate system of internal 
accounting controls during the time period in 
question. 


Because of Hycel’s past lack of an adequate 
procedure for authorizing, reviewing and verifying the 
business purpose of expenses of Moran and others, it 
is appropriate that Hycel establish a procedure 
whereby such expenditures are authorized, reviewed 
and verified by persons who are independent of the 
persons submitting the requests for reimbursement. 
The Hycel Board of Directors asserts that it has 
instituted procedures to prevent recurrence of the 
matters described herein whereby Moran’s expenses 
charged to Hycel are reviewed by Hycel’s Audit 
Committee of its Board of Directors. The adoption of 
appropriate internal procedures is particularly 
important in view of the recent enactment of Section 
13(b)(2) of the Exchange Act, which provides that all 
reporting companies must make and keep books, 





records and accounts which, in reasonable detail, 
accurately and fairly reflect the transactions and 
dispositions of the assets of the issuer, and devise 
and maintain a system of internal accounting controls 
sufficient to provide reasonable assurances that 
stated objectives, with respect to execution of trans- 
actions, recordation of transactions, and access to 
assets, are achieved. 


ORDER OF THE COMMISSION AND 
UNDERTAKINGS OF HYCEL AND JOHN J. MORAN 


In view of the foregoing, the Commission deems it ap- 
propriate in the public interest to accept the offers of 
Settlement, Consents and Undertakings of Hycel and 
Moran and accordingly, 


It is hereby ordered that Hycel: 


(1) File a copy of this Order Instituting Proceedings 
and Order of the Commission with the Commission 
on Form 8-K and mail it to any shareholder upon his 
request. 


(2) Comply with the reporting requirements of the 
Securities Exchange Act of 1934. 


(3) Amend its reports filed on Form 10-K with the 
Commission for the years 1970 through 1976. 


(4) Comply with its undertakings to: 


(a) For a period of five years from the date 
of this Order, maintain an Audit Committee 
of its Board of Directors and, within 60 
days of the entry of this Order by the 
Commission, assure that the members of 
the Audit Committee of its Board of 
Directors be persons who while members 
of the Audit Committee are not and have 
not been officers or employees of Hycel, 
are not relatives of officers or employees of 
Hycel by blood or marriage, are not and 
have not been and shall not be direct or 
indirect owners of more than one percent 
of the common stock or other voting secu- 
rities of Hycel, and who have not had and 
do not have and shall not have while 
members of the Audit Committee a 
material business or professional relation- 
ship with Hycel, such relationship being 
defined as one in which, exclusive of 
director’s fees, for property or services, 
Hycel makes payments to, or receives pay- 
ments from, such person, or an entity with 
which such person is affiliated as an 
officer, employee, partner or owner of more 


than one percent of equity, in amounts 
which exceed the lesser of (i) one percent 
of gross receipts or gross expenditures or 
(ii) $50,000 during the calendar year im- 
mediately preceding the election of such 
person or in a subsequent year in which 
payment in such amount is made or 
received or is proposed to be made or 
received, provided, however, that Hycel 
may request relief from the Commission 
from this limitation under appropriate cir- 
cumstances; and provided further, that 
nothing herein shall preclude an officer or 
employee of Hycel from participating in 
meetings of the Audit Committee in an 
unofficial and nonvoting capacity. 


(b) Within sixty days of the date of the 
entry of this Order by the Commission, 
assure for a period of five years from the 
date of this Order that at least three 
members of its Board of Directors be 
persons who while directors are not, have 
not been and will not be officers and 
employees of Hycel or relatives of officers 
or employees of Hycel by blood or marriage 
or direct or indirect owners of more than 
one percent of the common stock or other 
voting securities of Hycel of persons who 
have had, have or shall have a material 
business or professional relationship with 
Hycel, as defined in subparagraph 4(a) 
herein, provided, however, that Hycel may 
request relief from the Commission from 
this limitation under appropriate circum- 
stances. 


(c) For five years from the date of this 
Order, maintain the “Statement of Policy 
on Business Travel and Entertainment” and 
the “Statement of Corporate Policy on Per- 
sonal Charges to the Company” (the 
“Policies”) referred to in Section | above, 
take reasonable steps to secure compliance 
with such Policies, have the Audit 
Committee referred to in subparagraph 
(4)(a) herein review, at least quarterly, 
compliance with such policies, have any 
proposed change in such policies author- 
ized in advance by Hycel’s Board of 
Directors and filed as an exhibit to a 
current Form 8-K and report to the Com- 
mission in writing within 30 days of its 
discovery by Hycel any significant 
deviation from such policies, individually 
or in the aggregate, and any remuneration 
paid any Hycel executive which should 
have been disclosed under the federal 
securities laws but which was not 
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disclosed. The Audit Committee shall also 
review on an annual basis such policies 
with a view to proposing any modification 
or additions thereto. 


The Commission further deems it appropriate to 
accept the undertakings of Moran for the purposes of 
disposing of the issues raised in these proceedings. 


Moran represents and undertakes to: 


(1) So long as Moran is a controlling person of 
Hycel, take reasonable actions to cause Hycel to 
comply with the reporting requirements of the 
Securities Exchange Act of 1934; 


(2) Not seek reimbursement from Hycel for any of 
the funds mentioned in Section | above which he has 
repaid to Hycel; and 


(3) Comply with, and so long as he is an officer or 
director take reasonable actions to secure compliance 
of all Hycel employees with, the “Statement of Policy 
on Business Travel and Entertainment” and the 
“Statement of Corporate Policy on Personal Charges 
to the Company” referred to in Section Ill above. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14982/July 20, 1978 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, INCOR- 
PORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-78-14) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 5, 1978, the Chicago Board Options Ex- 
change, Incorporated (“CBOE”) filed with the Com- 
mission, pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”) and Rule 19b-4 thereunder, copies of a pro- 
posed rule change which would add Rule 6.7 to limit 
the liability of the CBOE should any of its members 
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and member organizations and successors or repre- 
sentative thereof or any persons associated therewith 
incur losses as a result of their use of the CBOE 
facilities.! The CBOE states that this rule, which is 
similar to provisions in effect at other securities ex- 
changes,“ is necessary at this time in view of the 
“imminent initiation” of its automated Order Support 
System (“OSS”). 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-14777, May 
17, 1978) and by publication in the Federal Register 
(43 FR 22471, May 25, 1978). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written communi- 
cations relating to the proposed rule change between 
the Commission and any person were considered and 
(with the exception of those statements or communi- 
cations which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552) were 
made available to the public at the Commission’s 
Public Reference Room. 


Section 6(b)(5) of the Act provides that the rules of an 
exchange be designed, among other things, “to foster 
cooperation and coordination with persons engaged in 
regulating, clearing, settling, processing information 
with respect to, and facilitating transactions in 
securities.” The CBOE states that it cannot proceed 
with innovative systems, such as oss,3 to achieve the 
purposes set forth in Section 6(b)(5) “unless it is pro- 
tected against losses which might be incurred by 
members as a result of their use of such systems.” 





1 The CBOE states, that Rule 6.7 limits its liability 
only with respect to the named parties (“members and 
member organizations and successors or represent- 
ative thereof or any persons associated therewith”) 
and should not be construed to expand this limitation 
to any other parties, File No. SR-CBOE-78-14, 
Amendment No. 2 (July 14, 1978), footnote 1 at p. 1. 


2 See e.g., New York Stock Exchange Constitution 
Article IX, Section 9; American Stock Exchane Article 
IV, Section 1(e); and Philadelphia Stock Exchange 
Article Xll, Section 12-11. 


3 Fora description of OSS, see rule filing SR-CBOE- 
78-9. 


4 See File No. SR-CBOE-78-14 (Amendment No. 2) at 
3. 





The Commission believes that facilities such as OSS 
will be useful in the development of a national market 
system and, in limited circumstances such as set 
forth by the CBOE, that it is consistent with the pur- 
poses of the Act for a self-regulatory organization to 
limit its liability with respect to the use of such facili- 
ties by its members. The Commission notes that the 
adoption of CBOE Rule 6.7 and the existence of simi- 
lar rules on other exchanges leave unaffected existing 
law concerning the potential liability of the CBOE for 
willful misconduct in the operation of the exchange 
facilities and do not diminish in any way the responsi- 
bilities of the exchanges to regulate the operation and 
use of such facilities in compliance with the Act, rules 
thereunder or applicable rules of the respective ex- 
changes. 


Accordingly, the Commission finds that the proposed 
rule change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to registered national securities exchanges 
and, in particular, the requirements of Section 6 and 
the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20625/July 14, 1978 


In the Matter of 


NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 


(70-6172) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
GENERAL AND REFUNDING BONDS AT COMPETI- 
TIVE BIDDING AND PLEDGE OF FIRST MORTGAGE 
BONDS TO GENERAL AND REFUNDING MORTGAGE 
TRUSTEE 


New England Power Company (“NEPCO”), an electric 
utility subsidiary company of New England Electric 
System, a registered holding company, has filed with 
this Commission an application-declaration and 
amendments thereto pursuant to Sections 6(a), 7, 
9(a), 10 and 12 of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 42 and 50 promulgated 
thereunder concerning the following proposed trans- 
actions. 


NEPCO proposes to issue and sell at competitive 
bidding $50,000,000 principal amount of general and 
refunding bonds, Series B (“Series B Bonds”) under 
its General and Refunding Mortgage Indenture and 
Deed of Trust dated as of January 1, 1977, to be 
amended and supplemental by a First Supplemental 
Indenture dated as of July 1, 1978 (collectively the 
“G&R Indenture”). Bids will specify the interest rate 
(which shall be a multiple of 1/8 of 1%) and the price 
(which shall not be less than 98% nor more than 
101%% of the principal amount). It is stated that 
further orders from state commissions will be neces- 
sary if the winning bid’s interest rate exceeds 102% 
per annum. NEPCO will notify prospective bidders not 
later than two business days prior to the time for sub- 
mission of bids of the date on which the Series B 
Bonds will mature (which will not be later than July 1, 
2008). The Series B Bonds will not be redeemable 
during the first five years of their term if the funds for 
such refunding are obtained at a lower effective inter- 
est cost to NEPCO than the effective interest cost of 
the Series B Bonds. 


The Series B Bonds will be secured by a lien on the 
assets of NEPCO. This lien will be subordinate to (i) 
the lien of the Indenture of Trust and First Mortgage 
dated as of November 15, 1936 (“first mortgage inden- 
ture”), (ii) liens permitted by the G&R Indenture, and 
(iii) property excepted by the G&R Indenture. G&R 
bonds will be further secured by first mortgage bonds 
which NEPCO is obligated to issue and pledge with 
the G&R Trustee. 


In connection with issue and sale of the Series B 
Bonds, NEPCO proposes to issue up to $15,000,000 
principal amount of additional first mortgage bonds, 
Series W. The Series W bonds will be issued under 
the first mortgage indenture, will be pledged to the 
G&R Indenture Trustee and will have the same interest 
rate and maturity as the Series A Bonds. The exact 
principal amount of the Series W bonds to be issued 
and pledged cannot be determined until the time the 
Series B Bonds are issued. This is because the G&R 
Indenture requires that Series W Bonds be issued and 
pledged to the maximum amount permissible under 
the first mortgage indenture which has more restric- 
tive requirements on the issuance of bonds than the 
G&R indenture. It is stated that neither the principal 
of nor the premium (if any), nor the interest on the 
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Series W Bonds shall be payable unless a default 
shall have occurred under the G&R Indenture or the 
first mortgage indenture. 


The proceeds from the sale of the Series B Bonds will 
be used to reduce NEPCO’s outstanding short-term 
debt (which totaled $36,300,000 at May 19, 1978, and 
is expected to aggregate approximately $76,000,000 at 
the time of the proposed issuance and sale) and the 
refunding on July 1, 1978, of NEPCO’s maturing 
Series B First Mortgage Bonds in the principal 
amount of $11,000,000, or to the reimbursement of its 
treasury therefor. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$180,000, including services provided at cost by New 
England Power Service Company of $61,000, printing 
costs of $51,000 and accountants’ fees of $12,000. 
The fees and expenses of counsel for the under- 
writers, to be paid by the successful bidders, are 
estimated at $31,400. The Massachusetts Department 
of Public Utilities, the New Hampshire Utilities 
Commission and the Vermont Public Service Board 
have authorized the proposed transactions; the 
Connecticut Public Utilities Commission has waived 
its approval concerning the matter. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20573), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable stan- 
dards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it 
is appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rules 24 
and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20626 /July 14, 1978 


In the Matter of 


THE SOUTHERN COMPANY 
P.O. Box 720071 
Atlanta, Georgia 30346 


ALABAMA POWER COMPANY 
P.O. Box 2641 
Birmingham, Alabama 35291 


GULF POWER COMPANY 
P.O. Box 1151 
Pensacola, Florida 32520 


MISSISSIPPI POWER COMPANY 
P.O. Box 4079 
Gulfport, Mississippi 39501 


(70-6117) 


NOTICE OF POST-EFFECTIVE AMENDMENTS RE- 
GARDING ISSUANCE AND SALE OF SHORT-TERM 
NOTES TO BANKS AND DEALERS IN COMMERCIAL 
PAPER 


NOTICE IS HEREBY GIVEN that The Southern 
Company (“Southern”), a registered holding company, 
and three of its wholly-owned electric utility sub- 
sidiary companies, Alabama Power Company 
(“Alabama”), Gulf Power Company (“Gulf”), and 
Mississippi Power Company (“Mississippi”) have filed 
with this Commission post-effective amendments to 
the application-declaration in this proceeding 
pursuant to Sections 6(a), 6(b), 7, and 12 of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rules 45 and 50(a)(2) promulgated thereunder 
regarding the following proposed transactions. All 
interested persons are referred to the amended appli- 
cation-declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


By order dated March 24, 1978, the Commission, 
among other things, authorized Southern, Alabama, 
Gulf and Mississippi to issue from time to time on or 
before March 31, 1979, in the case of Southern, Gulf 
and Mississippi and March 31, 1980, in the case of 
Alabama, notes to banks and to issue and sell 
commercial paper to dealers. The Commission 
authorized borrowings in the following maximum 
aggregate amounts outstanding at any one time: 
Southern, $100,000,000; Alabama, $305,000,000; Gulf, 
$40,000,000; and Mississippi, $36,000,000. The 
Commission’s order authorized the issuance of notes 
to banks by Southern, Gulf and Mississippi bearing 
interest at an effective rate per annum in effect at the 
lending bank customary for similar companies and 





prepayable in whole or in part, without penalty or 
premium. At the time of the March 24, 1978 order, the 
terms and costs of commitments or lines of credit had 
not, except for Alabama, been finalized by the Com- 
panies. 


The Companies have filed post-effective amendments 
to the application-declaration previously filed with 
this Commission. The post-effective amendments 
state that Southern has obtained a line of credit from 
Barclay’s Bank International Limited of $40,000,000 
and lines of credit from Union Bank of Switzerland, 
Credit Suisse and Swiss Bank Corporation, each for 
$20,000,000 aggregating $100,000,000. Each line of 
credit is effective July 1, 1978 through June 30, 1979 
for a commitment fee of %4% per annum on undrawn 
amounts. Borrowings, except in the case of Barclay’s 
which offers only option (a), will, at Southern’s 
option, bear interest at an effective rate of (a) 2% per 
annum over lender’s floating prime or (b) a margin 
over the London Interbank Offered Rated (“LIBOR”). 
Swiss Bank Corporation also offers borrowings at 
2% per annum over its prime rate on the date of the 
advance, fixed for 90 days. Except in the case of 
Swiss Bank Corporation, advances bearing interest at 
a rate related to lender’s floating prime may be for any 
term provided that they mature no later than June 30, 
1979. Advances by Swiss Bank Corporation based on 
its floating prime are to mature within 180 days but in 
any event no later than June 30, 1979. 


Southern is now seeking authorization to borrow such 
amounts from time to time, on or before March 31, 
1979, at an effective interest rate of a margin over the 
LIBOR, as indicated below: 


Margin Over LIBOR Tenor 


Union Bank of 
Switzerland 


1/2% periods of one 


to six months 


Credit Suisse 3/4% periods of 30, 


60 or 90 days 


Swiss Bank 3/4% periods of 30 


to 180 days 


In connection with borrowings at such rates, advances 
from the Union Bank of Switzerland and Credit Suisse 
are not prepayable and advances from the Swiss Bank 
Corporation are prepayable only if amounts prepaid 
are accompanied by an amount equal to any loss or 
expense which Swiss Bank Corporation has sustained 
as a consequence of such prepayment. Such loss will 
normally equal the amount, if any, by which interest 
would have- been earned on the amount prepaid 
through scheduled maturity exceeds that amount of 


interest Swiss Bank Corporation could earn on 
relending such amount through scheduled maturity. 


When Southern borrows from domestic banks at the 
prime rate, it is generally required to maintain 
compensating balances of 10% of undrawn amounts 
and 20% of amounts borrowed. The effective cost of 
amounts borrowed under such a domestic facility 
would be 11.25% based on the current prevailing 
prime rate of 9.00%. The prime rate of each of the 
proposed lenders is currently also 9.00%. Conse- 
quently, the comparable effective cost to Southern of 
amounts borrowed from Barclays Bank International 
Limited and the effective cost of amounts borrowed 
from the three Swiss Banks at a rate related to their 
prime rate (option (a) above) would in each case be 
9.50% (prime rate plus %2%). LIBOR is currently 
quoted by the three Swiss banks as 8.625% to 
8.6875% per annum for three-month funds. Conse- 
quently, the comparable effective cost of amounts 
borrowed for three months from such banks at a rate 
related to LIBOR (option (b) above), assuming an 
8.6875% LIBOR, would be 9.1875% in the case of 
Union Bank of Switzerland (LIBOR plus %%) and 
9.4375% in the case of Credit Suisse and Swiss Bank 
Corporation (LIBOR plus %%). Southern expects to 
borrow from the three Swiss banks at whichever of the 
two options available to it yields the lowest effective 
cost at the time for the period the funds are required. 


Southern estimates that 10% compensating balances 
are currently equivalent to a cost of .773% to .775% 
per annum. When domestic banks charge a fee in lieu 
of balances, such fees generally range from .5% to 
.375% per annum. The comparable costs of undrawn 
amounts under the facilities banks would be .25% per 
annum. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 7, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact of law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney-at-law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
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effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20627 /July 14, 1978 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 
Wilmington, Delaware 19807 


(70-5899) 


NOTICE OF PROPOSAL BY HOLDING COMPANY TO 
ISSUE ADDITIONAL COMMON STOCK TO THE 
COMPANY’S TAX REDUCTION EMPLOYEE STOCK 
OWNERSHIP PLAN 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (“Columbia”), a registered holding 
company, has filed a post-effective amendment to a 
declaration previously filed with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”) designating Sections 6 and 7 of the Act 
as applicable to the proposed transaction. All 
interested persons are referred to the post-effective 
amendment, which is summarized below, for a 
complete statement of the proposed transaction. 


By an order dated October 4, 1976 (HCAR No. 19704), 
the Commission authorized the issuance of up to 
125,000 shares of common stock by Columbia to 
Columbia’s Tax Reduction Employee Stock Ownership 
Plan (“TRESOP”) during the years 1976 and 1977 with 
respect to the tax years 1975 and 1976. As enacted 
under Section 301 of the Tax Reduction Act of 1975 


(“TRA of 1975’), the additional one-percent 
investment tax credit which funds the TRESOP was 
only available for the 1975 and 1976 tax years. The 
special one-percent investment tax credit has been 
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extended to the 1977 through 1980 tax years under the 
Tax Reform Act of 1976 and Columbia proposes to 
continue to contribute authorized but unissued stock 
equal in value to the amount of the special 
one-percent investment tax credit to the TRESOP for 
the benefit of eligible System employees. Columbia 
now proposes to issue to the TRESOP up to 400,000 
shares of authorized but unissued common stock. The 
stock (and cash as necessary for administrative 
purposes of the TRESOP Trust or for payment in lieu 
of fractional shares) would be contributed to the 
TRESOP within 30 days of the filing of Columbia’s tax 
return and thus will be made within 30 days of 
September 15 in the years 1978 to 1981. 


Columbia presently has 50,000,000 shares of common 
stock authorized and 32,488,569 shares outstanding, 
of which 67,043 shares were issued as contributions 
to the TRESOP in 1976 and 1977 with respect to the 
1975 and 1976 tax years. As before, the number of 
new shares which will be issued will be determined 
based upon the amount of the additional one-percent 
investment tax credit and the average of the closing 
prices of Columbia’s common stock on the New York 
Stock Exchange Composite Tape for the 20 
consecutive trading days immediately preceding the 
date of issue, but in no case will the new shares be 
issued for less than the $10 par value of Columbia’s 
common stock. Based on qualified property additions 
by the System in 1977 and on present estimates for 
1978, 1979 and 1980, it is estimated that the additional 
one-percent investment tax credit could amount to 
approximately $10,000,000 in total for the tax years 
1977 through 1980. At an assumed average trading 
price of $30 per share, it is presently estimated that 
approximately 333,000 shares of stock would be 
issued for the four years involved. 


Columbia requests authorization to issue up to 
400,000 new shares to provide sufficient shares in 
case of differences in estimates for the investment tax 
credit and fluctuations in the market price of 
Columbia common stock. 


It is estimated that should the entire 400,000 shares 
be issued, no employee would receive more than a 
total of 225 shares of stock as a result of the 
additional one-percent investment tax credit for the 
1977 through 1980 tax years. 


Except for certain technical amendments adopted at 
the request of the Internal Revenue Service in 
connection with the determination that the TRESOP 
complies with Section 301 of the TRA of 1975, the 
TRESOP has not been changed from that originally 
filed. 


Columbia still does not intend to seek qualified status 
for the TRESOP under Section 401 of the Internal 





Revenue Code. Dividends on the shares held in the 
TRESOP will continue to be paid currently to the 
beneficial owners. 


As before, the Trustee of the TRESOP will not be 
permitted to vote the shares it holds, unless it shall 
have received voting instructions from participating 
employees. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$13,200. It is stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 9, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20628/July 17, 1978 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35203 


(70-6182) 


NOTICE OF PROPOSED CHARTER AMENDMENTS; 
SOLICITATION OF PROXIES 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), an electric utility subsidiary of 
The Southern Company, a registered holding 
has filed a declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act”) designating Sections 6(a), 7 and 12(e) of the 
Act and Rule 62 promulgated thereunder as applicable 
to the proposed transactions. All interested persons 
are referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


Alabama proposes to amend its charter so as to create 
a new class of preferred stock with a par value of $1 
per share, to be designated Class A preferred stock 
and to consist initially of 27,500,000 shares. Alabama 
estimates that the maximum aggregate stated capital 
representéd by shares of preferred stock and Class A 
preferred stock proposed to be issued prior to 
December 31, 1981, will not exceed $275,000,000. 


The Class A preferred stock will rank on a parity as to 
dividends and assets with the outstanding preferred 
stock and will have the same rights and preferences 
as the outstanding preferred stock. On all matters 
submitted to a vote by the holders of the preferred 
stock and Class A preferred stock pursuant to the pro- 
visions of the charter, both classes of stock will vote 
together as a single class, each share of preferred 
stock and Class A preferred stock having such voting 
rights as are proportionate to the ratio of (i) the stated 
capital represented by such share to (ii) the stated 
capital represented by all shares of preferred stock 
and Class A preferred stock then outstanding. 


The stated capital represented by each share would be 
$100 per share in the case of the existing preferred 
stock and $1 per share in the case of the Class A 
preferred stock plus the excess of the consideration 
received over $1 per share (up to an amount which, 
when added to the par value of such share, would not 
exceed such shares’s preferential claim in the event of 
involuntary liquidation), and the stated capital 
reprsented by each share so determined would be 
equal to such share’s preferential claim in the event of 
involuntary liquidation. If any change in the rights and 
preferences of the outstanding preferred stock or 
Class A preferred stock would adversely affect the 
holders of only one, but not the other, such class, 
only the vote of the holders of at least two-thirds of 
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the total voting power of the outstanding shares of the 
class of stock so affected would be required. In the 
opinion of Alabama’s management the creation of the 
Class A preferred stock and the issuance of shares 
thereof would not affect adversely the holders of the 
outstanding preferred stock since, in all material 
respects, the relative rights and preferences of the 
preferred stock and the Class A preferred stock would 
be identical. 


It is stated that the creation of this new class of pre- 
ferred stock will allow Alabama to issue additional 
shares of preferred stock at a unit price which appears 
to be most readily marketable at the time of issue, 
permitting greater flexibility in the marketing of 
Alabama’s preferred stock. 


Alabama also proposes to amend its charter so as to 
modify the provisions relating to the limitation on the 
payment of common stock dividends and the calcu- 
lation of net income available for dividends and gross 
income available for interest in meeting coverage 
requirements in connection with the issuance of 
additional shares of preferred stock or Class A 
preferred stock without prior stockholder approval. 


At the present time, the charter limits cash dividends 
on common stock to 50% of net income for a prior 
period of twelve months if the ratio of common stock 
equity to total capitalization, including surplus, 
adjusted to reflect the payment of the proposed divi- 
dend, is below 20%, and to 75% of net income if such 
ratio is 20% or more but less than 25%. 


The charter also limits the issuance of additional 
shares of preferred stock without prior approval of the 
holders of 6643% of the outstanding shares of pre- 
ferred stock, unless (i) net income available for divi- 
dends for a prior period of twelve months is at least 
equal to two times the annual dividend requirements 
on all shares of preferred stock and senior or equally 
ranking stock to be outstanding and (ii) gross income 
available for interest for a prior period of twelve 
months is at least equal to one and one-half times the 
aggregate of annual interest requirements and annual 
dividend requirements on all shares of preferred stock 
and senior or equally ranking stock to be outstanding. 


In computing net income available for dividends and 
gross income available for interest in connection with 
the foregoing provisions, a deduction is required of 
the greater of (i) the total amount, if any, by which the 
aggregate of the charges to income or earned surplus 
during the period in question for repairs, maintenance 
and provision for depreciation shall have been less 
than 15% of gross operating revenues derived during 
the period, after deduction of purchased power, and 
(ii) the total amount, if any, by which the charges to 
income or earned surplus during the period as pro- 
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vision for depreciation shall have been less than the 
sum of the amounts equal to the product of the 
applicable percentage (presently 2.1% and increasing 
to 2.25%) and, the mathematical average of the 
amounts of depreciable property at the opening of 
business on the first day and at the close of business 
on the last day of such period. Also, in computing 
surplus under the dividend limitation, a similar deduc- 
tion is required for the period subsequent to 
December 31, 1960. 


The proposed charter amendment would, in each 
instance, eliminate the 15% maintenance requirement 
but would retain the replacement requirement and set 
the applicable percentage at 3.0% or such percentage 
as shall be authorized or approved by this Commis- 
sion or successor commission at some future date. 


The reason for this proposed charter amendment is 
related to the impact of energy adjustment clauses on 
revenues. Substantially all of Alabama’s rate 
schedules provide for adjustments in charges to 
customers to reflect changes in the cost of fuel. The 
Company’s fuel costs have risen sharply in the last 
several years, and these costs have been passed on to 
customers by means of the energy adjustment 
charges. As a result, Alabama’s gross operating reve- 
nues have been greatly inflated. Alabama is of the 
opinion that fuel costs and related earnings test 
deductions may, under the terms of the charter, 
increase to the point that it might be unable to meet 
the coverage requirements for the issuance of 
additional preferred stock of Class A preferred stock 
in coming years. Calculation of the earnings test 
under the proposed charter amendment would result 
in a higher coverage ratio, thereby increasing the 
possibility that the Company could satisfy the 
earnings test in connection with future issues of pre- 
ferred stock and Class A _ preferred stock. 
Furthermore, a replacement requirement based upon a 
percentage of depreciable property establishes a more 
appropriate standard for determining the expenditures 
required in order to maintain the value of the property 
than a maintenance requirement based upon fluctu- 
ating revenues. 


Similarly, for the reasons described above, the 
requirement of a deduction of 15% of gross operating 
revenues in computing net income available for divi- 
dends and surplus in the provisions relating to divi- 
dends may have the effect of imposing an increasingly 
high limitation on the payment of common stock divi- 
dends. It is the opinion of Alabama’s management 
that the deduction of 3.0% of the average amount of 
depreciable property constitutes a sufficiently restric- 
tive limitation. 


Alabama will solicit proxies from the holders of its 
outstanding preferred stock in connection with the 





special meeting of stockholders which is to be called 
to take action upon the foregoing proposals. 


A statement of the fees, commissions, and expenses 
to be incurred in connection with the proposed 
transaction will be filed by amendment. It is further 
stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 8, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney- 
at-law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20629/July 17, 1978 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA GAS OF WEST VIRGINIA, INC. 


COLUMBIA GAS OF KENTUCKY, INC. 


COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 


COLUMBIA GAS OF OHIO, INC. 
Columbus, Ohio 


COLUMBIA GAS TRANSMISSION CORPORATION 
Charleston, West Virginia 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


COLUMBIA HYDROCARBON CORPORATION 
COLUMBIA COAL GASIFICATION CORPORATION 


THE INLAND GAS COMPANY, INC. 
Ashland, Kentucky 


COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA LNG CORPORATION 


COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 
Wilmington, Delaware 


(70-6142) 


ORDER RELEASING JURISDICTION; CONTINUED 
RESERVATION OF JURISDICTION OVER CERTAIN 
TRANSACTIONS 


By order dated April 28, 1978 (HCAR No. 20523) in 
this proceeding, the Commission, among other 
things, authorized The Columbia Gas System, Inc., a 
registered holding company, to acquire, and its sub- 
sidiary companies, Columbia of Maryland, Columbia 
of Pennsylvania, Columbia of West Virginia, Columbia 
Gulf Transmission Company, Columbia Gas Develop- 
ment Corporation, The Inland Gas Company, Inc., and 
Columbia Coal Gasification Corporation, to issue and 
sell, installment notes due 1999 in a maximum aggre- 
gate principal amount of $75,600,000. Jurisdiction 
was reserved over those portions of the application- 
declaration relating to the issuance of installment 
notes by Columbia of Kentucky, Columbia of Ohio, 
Columbia of Virginia and Columbia of New York of up 
to aggregate principal amounts of $500,000, 
$10,500,000, $700,000, and 3,000,000, respectively, 
and short-term advances to Columbia of Virginia of up 
to an aggregate principal amount of $2,000,000, 
pending completion of the record. 
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The record in this proceeding is now complete with 
respect to such issuance of installment notes by 
Columbia of Kentucky, Columbia of Ohio, and 
Columbia of Virginia and short-term advances to 
Columbia of Virginia. 


Upon the basis of the facts in the record, it is hereby 
found that the proposed transactions relating to the 
issuance of installment notes by Columbia of 
Kentucky, Columbia of Ohio, and Columbia of 
Virginia and short-term advances to Columbia of 
Virginia are reasonable and that all the requirements 
of the Act and rules thereunder are satisfied. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be and it hereby is, granted 
and permitted to become effective forthwith, except 
with respect to those portions relating to the issuance 
of installment notes by Columbia of New York as to 
which the record is not yet complete. 


IT IS ORDERED, that the jurisdiction reserved in the 
order of April 28, 1978, over the proposed transactions 
relating to the issuance of installment notes by 
Columbia of Kentucky, Columbia of Ohio, and 
Columbia of Virginia and short-term advances to 
Columbia of Virginia be, and it hereby is, released and 
that such transactions may be consummated subject 
to the terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act, except that the time for filing 
the certification thereunder with respect to the 
proposed transactions is extended so as to allow 
filing on a quarterly basis. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the proposed transactions 
relating to the issuance of installment notes be 
Columbia of New York. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 


Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20630/July 17, 1978 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 
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CNG DEVELOPMENT COMPANY LTD. 


CNG PRODUCING COMPANY 
Clarksburg, West Virginia 


(70-6176) 


ORDER AUTHORIZING PROPOSAL REQUESTING 
THAT EXCEPTION FROM CONSOLIDATED TAX 
ALLOCATION PROVISIONS OF RULE 45(b)(6), PRE- 
VIOUSLY GRANTED FOR YEARS 1972 THROUGH 
1977, BE EXTENDED TO YEARS 1978 AND 1979 


Consolidated Natural Gas Company (“Consolidated”), 
a registered holding company, and two of its subsid- 
iary companies have filed a declaration, and an 
amendment thereto, with this Commission pursuant 
to Section 12(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 45 promulgated 
thereunder regarding the following proposed trans- 
actions. 


Consolidated and its subsidiary companies join 
annually in filing a consolidated federal income tax 
return. By order dated February 6, 1973, in File No. 
70-5293 (HCAR No. 17875), Consolidated, pursuant to 
subparagraph (a) of Rule 45 under the Act, was 
granted authorization for the years 1972 and 1973 to 
allocate the group’s consolidated income tax 
liabilities in a manner differing in certain respects 
from that which is prescribed by. subparagraph (b)(6) 
of Rule 45. By orders dated May 30, 1974, and May 12, 
1976 (HCAR Nos. 18428 and 19523), such 
authorization was extended to the years 1974 through 
1977 based on the finding that the factors which gave 
rise to the original authorization were expected to 
continue to affect Consolidated’s tax situation for 
these additional years. In the instant filing, it is stated 
that the factors which gave rise to the authorization 
previously requested for the tax years 1972 through 
1977 are expected to be operative for the years 1978 
and 1979, and the Commission is requested to extend 
that authorization so as to cover those latter years. 
The proposed authorization involves the operations of 
Consolidated’s two exploration and development 
subsidiaries, CNG Producing Company (‘‘CNG 
Producing”). CNG Ltd. participates in gas exploratory 
ventures with other companies on Canadian federal 
lands. CNG Producing conducts exploration and 
development operations in the southern United 
States, where it sells gas to Consolidated Gas Supply 
Corporation and other pipeline suppliers, and in the 
Province of Alberta, Canada. 


The reasons for departing from the tax allocation 
prescription of Rule 45(b)(6) were set forth in some 
detail in said order of February 6, 1973. Briefly 
restated, these are that the exploration and 
development activities of CNG Ltd. and CNG 





Producing require substantial investments of capital; 
that it takes severai years before newly discovered gas 
reserves can be developed, produced, and brought to 
market; that during the lengthy development period 
the companies incur tax losses which are included 
in the consolidated tax returns and result in sizable 
reductions in the consolidated tax liabilities; that 
under the tax allocation prescription of Rule 45(b)(6) 
these tax savings would flow to other companies in 
the consolidated group and would thus be rendered 
unavailable to CNG Ltd. and CNG Producing for 
furtherance of their exploration and development 
activities; and that this would result in inequities in 
the allocation of the consolidated taxes. 


For the respective years 1972 through 1977, it is 
stated that the two producing subsidiaries incurred 
aggregate losses for tax purposes of approximately 
$4,111,000, $11,752,000, $13,294,000, $15,356,000, 
$15,110,000, and $31,572,000, resulting in aggregate 
tax credits of approximately $1,974,000, $5,641,000, 
$6,381,000, $7,371,000, $7,293,000, and $15,153,000 
to both companies in those respective years under the 
authorization heretofore granted. It is estimated that 
the exploration and development activities of CNG 
Ltd. and CNG Producing in 1978 will result in further 
aggregate tax-deductible losses of $15,538,000 which, 
at present tax rates, would result in consolidated tax 
reductions of $7,456,000. 


In light of the foregoing, declarants request that the 
authorization heretofore granted for the years 1972 
through 1977, as to fe method of allocating the 
group’s consolidated federal income taxes in a manner 
other than prescribed by Rule 45(b)(6), be granted to 
cover the years 1978 and 1979. Under the requested 
authorization, and based on the present estimates, 
the two producing companies would receive a cash 
tax credit in 1978 in the amount indicated above. The 
tax allocation to be followed in 1978 and 1979 would 
be the same as heretofore authorized, to wit: 


1. When, in any taxable year, the operations of any 
producing subsidiary result in a tax loss, then the 


consolidated federal income tax to be allocated 
among the system companies would be based upon 
the tax that would have resulted had the company 
incurring the loss been excluded from the 
consolidated federal income tax return. 


2. The funds retained by virtue of the reduction in tax 
resulting from inclusion of that tax loss in the 
consolidated federal income tax return would be 
remitted to the company sustaining such tax loss. 


3. In future years, when any producing subsidiary 
has taxable income, it may be entitled to tax credits 
as a result of the net operating loss carryback and 
carryover provisions of Sec. 172(b) of the Internal 


Revenue Code, as amended, in order to comply with 
the separate return limitations required by Rule 
45(b)(6). Any credits remitted under paragraph 2. 
would be applied to reduce any credits in future years 
to which any subsidiary may become entitled under 
the separate return limitations of Rule 45(b)(6). 


4. In no event will the tax allocated to each sub- 
sidiary company exceed the amount of tax of such 
company based upon a separate return computed as if 
such company had always filed its tax returns on a 
separate return basis. 


5. For the purposes of the consolidated income tax 
regulation, CNG Ltd. is regarded as a domestic 
corporation. Accordingly, CNG Ltd. will be treated a 
such for purposes of the proposed tax allocation 
under Rule 45(b)(6). 


It is stated that as of December 31, 1977, CNG 
Producing had proven drilled reserves in the United 
States of 439,271,280 Mcf at a cost of $.42 per Mcf. 
CNG Producing also had, as of the same date, proven 
drilled Canadian reserves of 59,634,682 Mcf at a cost 
of $.38 per Mcf. CNG Ltd.’s only gas reserves result 
from its 1/3 of 1% interest in a Dome Oil project. 
These reserves are located in two areas of Canada and 
are not recoverable at the present time. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20594), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20631 /July 19, 1978 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
One Main Place 
Dallas, Texas 75250 


(70-5892) 


NOTICE OF PROPOSED AMENDMENT OF EM- 
PLOYEE STOCK OWNERSHIP PLAN AND ISSUANCE 
AND SALE OF COMMON STOCK THERETO; RE- 
QUEST FOR EXCEPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Central and South 
West Corporation (“CSW”), a registered holding 
company has filed post-effective amendments to its 
application-declaration, as amended, previously filed 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”) designating 
Sections 6(a) and 7 of the Act and Rules 20(a), 50 and 
100(a) promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the application-declaration, as further 
amended by said post-effective amendments, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By order of the Commission dated October 8, 1976, 
(HCAR No. 19710) CSW was authorized to establish, 
effective January 1, 1975, an employee stock 
ownership plan (the “Plan”) pursuant to the terms of 
the Federal Tax Reduction Act of 1975 (“Tax Act”). 
The Plan was established for the benefit of CSW and 
its direct and indirect subsidiaries, Central Power and 
Light Company, Central and South West Services, 
Inc., Public Service Company of Oklahoma, Transok 
Pipe Line Compnay, Southwestern Electric Power 
Company and West Texas Utilities Company. CSW 
was also authorized to issue and sell not to exceed 
350,000 shares of its authorized and unissued 
Common Stock, par value $3.50 per share. As of June 
1, 1978, CSW states that it had issued and sold 
pursuant to the Plan 219,687 shares of its common 
Stock. 


CSW now proposes to amend its Plan, effective 
January 1, 1977, to take advantage of a further 
investment tax credit allowed by the Tax Act. A further 
investment tax credit is available, which is currently 
1/2 of 1%, if CSW contributes an additional amount 
to the Plan equal to contributions to the Plan by par- 


ticipating employees. Aggregate participating em- 
ployee contributions will be limited to the 1/2 of 1% 
additional investment tax credit deductable on CSW’s 
consolidated tax return with individual contributions 
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limited to 6% of non-deferred compensation with a 
maximum individual contribution of $6,000. Other 
than amendments necessary to allow employee con- 
tributions and CSW matching contributions there are 
no major changes in the Plan as previously approved 
by the Commission. 


Under the Plan, a Trust has been established to hold 
the stock shares for the benefit of the employees of 
the participating companies. CSW now requests 
authorization to issue and sell to the Trust 1,650,000 
shares of its authorized and unissued common stock, 
par value $3.50 per share (“Additional Shares”) in 
addition to the 350,000 shares previously authorized. 
The Additional Shares are estimated to be sufficient 
to account for the total CSW and matching employee 
contributions to be made for the 1977 and 1978 tax 
years and also for other purchases by the Trustee 
through December 31, 1979. The exact number of 
Additional Shares to be issued and sold to the Trust 
will be determined by dividing the amount of the 
additional 1% of investment tax credit and the 1% 
credit pursuant to the employee contributions and 
employer matching contributions for the years 1977 
and 1978, respectively, by the average closing price of 
CSW’s Common Stock as reported on the New York 
Exchange—composite transactions for the twenty 
consecutive trading days immediately preceding the 
date of issuance of such Additional Shares. 


Based on CSW System’s estimated qualifying 
property additions for 1977 and for 1978 and assuming 
maximum participation by employees, CSW estimates 
that the additional investment tax credit for both years 
would be approximagely $15,600,000. In addition 
$5,000,000 of employee contributions will be used to 
purchase CSW Common Stock, resulting in a total of 
$20,600,000. Assuming that the purchase price for the 
CSW Common Stock were $16.00 per share, a total of 
approximately 1,287,500 Additional Shares would be 
issued. If the purchase price were $13.00 per share, a 
total of 1,584,615 Additional Shares would be issued. 
The 1,584,615 shares added to the 350,000 shares 
previously authorized results in a total of 1,934,615 
shares. CSW believes that the requested authorization 
for the Additional Shares, in addition to those 
previously authorized, is necessary to afford adequate 
leeway for the purchase of Additional Shares by the 
Trust in accordance with the Plan and for periodic 
purchases of Additional Shares with funds generated 
from dividends paid on shares held by the Trust. 


CSW requests an exception from the competitive 
bidding requirements of Rule 50 pursuant to 
subparagraph (a)(5) thereof. 


It is stated that the fees and expenses to be incurred 
in connection with the proposed transaction are 





estimated at $70,000, including $7,500 in legal fees 
and $35,000 in Trustee fees. 


It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 15, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration, as further amended by said 
post-effective amendments, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended by said post-effective amendments, or as it 
may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 


and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20632 /July 19, 1978 


In the Matter of 
NEW ENGLAND ELECTRIC SYSTEM 


NEW ENGLAND ENERGY INCORPORATED 
Westborough, Massachusetts 


(70-5543) 


ODER AUTHORIZING PROPOSED AGREEMENT FOR 
SALE OF FUEL BETWEEN AFFILIATES 


New England Electric System (“NEES”), a registered 
holding company, and New England Energy 
Incorporated (“NEEI”), its subsidiary fuel company, 
have filed post-effective amendments to their applica- 
tion-declaration, as amended, previously filed with 
this Commission pursuant to Sections 6(a), 7, 9(a), 
10, 12 and 13 of the Public Utility Holding Company 
Act of 1935 (“Act”) and rules promulgated thereunder 
regarding the following proposed transaction. 


By order dated October 30, 1978 (HCAR No. 18635) 
issued in this proceeding, NEES was authorized to 
organize NEEI and to acquire its capital stock; and 
NEE! was authorized to enter into a partnership 
agreement with an unaffiliated company to explore for 
and develop oil and gas deposits. NEEI was organized 
to procure fuel for its affiliate, New England Power 
Company (“NEP”), the primary source of generation 
of electricity in NEES. Jurisdiction was reserved over 
any transactions between NEE! and NEES. Jurisdic- 
tion was reserved over any transactions between NEEI 
and its associate companies. By order dated June 17, 
1976 (HCAR No 19580), NEES was authorized to con- 
tinue to invest in NEEI to finance fuel exploration and 
development activities through 1979. 


Applicants-declarants have reported that initial 
production of oil and gas under the program 
authorized has commenced and seek authorization to 
enter into a fuel sale contract with NEP. They state 
that the initial production is small and that the ex- 
ploration and development program is continuing. 
Applicants-declarants have undertaken to provide 
quarterly reports under Rule 24, as specified below, as 
to the progress and costs of such program. 


NEEI proposes to use any or all of the following three 
methods of sale of oil and gas produced from its ex- 
ploration and development program (“NEEI Produc- 
tion”). The choice of method or methods will depend 
on NEP’s fuel needs, conditions in the spot market for 
various fuels, operational constraints of the producing 
wells and other factors. These options open for sale 
of NEE! Production to NEP are as follows: 


(1) Arrange to refine the NEEI production 
through nonaffiliated refineries, sell to NEP 
any resulting fuel meeting NEP’s require- 
ments, and sell the by-products to non- 
affiliates, unless usable by NEP; 


(2) Exchange the NEEI Production with 


nonaffiliates for fuel meeting the require- 
ments of NEP; and 
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(3) Sell the NEE! Production to non- 
affiliates and use the proceeds to purchase 
fuel meeting the requirements of NEP. 


It is proposed that NEEI will sell fuel to NEP at prices 
determined in accordance with Rule 91. In the options 
given above, such prices will be determined as 
follows: 


(a) In the case of (1) above, the price of 
fuel sold to NEP will be NEEI’s cost, as 
defined below, for NEEI Production plus 
costs of subsequent production, refining, 
transportation, and any other costs related 
to such fuel less the net proceeds from the 
sale of by-products; 


(b) In the case of (2) above, the price of 
fuel sold to NEP will be NEEI’s cost, as 
defined below, for the quantity of NEEI 
Production exchanged for fuel meeting the 
requirements of NEP, plus any transporta- 
tion and other costs related to such fuel; 


(c) In the case of (3) above, NEEI will sell 
to NEP, as soon as practicable, substitute 
fuel in the form of equivalent barrels of 
residual fuel oil. It need not make a special 
purchase for this purpose, but may ailocate 
part of a purchase or of a delivery from its 
inventory as such substitute. The price of 
the substitute fuel will be the cost of such 
fuel to NEEI, including transportation and 
all other costs associated with the transac- 
tion, but the difference between (i) the 
proceeds from the sale to nonaffiliates of 
the NEEI Production involved in the 
transaction and (ii) the costs, as defined 
below, relating to such NEEI Production 
will be applied as an adjustment to that 
price when determined. 


The unit cost of NEEI Production, in terms of 
equivalent barrels, will be the sum of a unit charge 
from a full cost pool, consisting of all exploration, 
development, general, administrative, capital and 
other costs not associated with production, and a unit 
charge based on quarterly production costs. Total 
production costs during each quarter shall be divided 
by the equivalent barrels produced, to determine retro- 
actively the unit production cost. The costs in the full 
cost pool, including capital costs a defined below, 
incurred by NEEI during the period from its inception 
to June 30, 1978, will be divided by the total estimated 
equivalent barrels of reserves on that date, plus the 
equivalent barrels produced prior to that date, to 
determine the cost per equivalent barrel, which unit 
cost shall be applied to each equivalent barrel 
produced prior to July 1, 1978. The unit cost shall be 
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recomputed quarterly based on current reserve 
estimates plus the equivalent barrels produced during 
the quarter and the balance of the full cost pool. The 
resulting unit costs shall be applied to the production 
during the quarter. 


NEEI’s capital costs will be computed on the basis of 
a hypothetical capital structure corresponding, as 
nearly as may be, to that of NEP, the associate utility 
company which it serves. This imputed capital struc- 
ture will exclude NEP’s short term debt and 
accumulated deferred income taxes and investment tax 
credits, and will be determined as of December 31 
next preceding the respective date of each investment 
in NEE! by NEES. No cost shall be assigned to the 
deferred income taxes or investment tax credits of 
NEEIl. 


If NEEI shall have long or short term debt or preferred 
stock outstanding and owned by nonaffiliates, the 
actual costs of such securities shall be included in the 
full cost pool, but the amount of such securities out- 
standing shall be credited against the debt or pre- 
ferred stock portions of the hypothetical NEP based 
capitalization. By way of illustration, if the applicable 
NEP capitalization consisted of 51% debt, 13% pre- 
ferred stock and 36% common equity, and NEEI 
actually had 30% debt outstanding and owned by 
nonaffiliates, NEEI’s remaining capitalization would 
be deemed to be only 21% debt, 13% preferred stock 
and 36% common equity. To the extent that the 
inclusion of such outside financing should cause 
NEEI’s capital structure to vary from the imputed 
capital structure of NEP, NEES investments will be 
allocated in such manner as to correct these 
variations. For the purpose, to the extent specified in 
the Commission’s authorization of such new outside 
financing, the debt or preferred stock components of 
prior investments by NEES shall be deemed to be 
refunded and replaced by new equity investments. 


The hypothetical composition of each investment by 


NEES will be determined as of the date such 
investment is made and shall remain constant until 
paid or deemed refunded. The aggregate of such 
investments, so allocated, plus the debt and preferred 
stock, if any, owned by nonaffiliates, shall be deemed 
to be the capitalization of NEEI for purposes of (a) 
determining the composition of each new investment 
as aforesaid, and (b) for quarterly computation of cost 
of capital at the rates specified below. 


(i) The cost of any NEES funds imputed as 
long term debt shall be equal to the actual 
cost of NEP’s bond issue most recently 
preceding the respective dates of the NEES 
investments in NEEI; provided, however, if 
the most recent NEP bond issue occurred 
more than twelve (12) months prior to the 





date of investment then the cost of long 
term debt shall be the actual cost of the 
most recent NEP bond issue until the date 
of the next subsequent NEP bond issue 
from which date forward the cost 
previously determined shall be computed 
to equal the cost of the subsequent issue. 


(ii) The cost of any NEES funds imputed 
as preferred stock shall be equal to the 
actual cost of NEP’s preferred stock issue 
most recently preceding the respective 
dates of the NEES investments in NEEI; 
provided, however, if the most recent NEP 
preferred stock issue occurred more than 
twelve (12) months prior to the date of 
investment, then the cost of preferred 
stock shall be the actual cost of the most 
recent NEP preferred stock issue until the 
date of the next subsequent NEP preferred 
issue from which date forward the cost 
previously determined shall be computed 
to equal the cost of the subsequent issue; 


(iii) The cost of any NEES funds imputed 
as common equity shall be a reasonable 
rate of return not to exceed the rate of 
return on common equity provided under 
the terms of (i) the contract for the sale by 
NEP of unit power most recently author- 
ized, or permitted to take effect without 
investigation or provision for refund, by the 
Federal Power Commission (FPC) or its 
successor agency, the Federal Energy 
Regulatory Commission (FERC) or (ii) 
NEP’s last fully adjudicated general 
wholesale rate case, whichever is higher. 
Such rate is currently 14%. 


If NEE! redeems any portion of the NEES investment, 
the investments shall be redeemed in the same order 
as they were issued. 


In accordance with the Commission orders of October 
30, 1974, and June 18, 1976 in this proceeding (HCAR 
Nos. 18635 and 19580), tax savings arising from 
NEEI’s activities, allocated in accordance with said 
orders, are reinvested at zero capital cost to NEEI. 


NEES made its first investment in NEE! immediately 
after the Commission’s order of October 30, 1974, and 
has supplied all of the capital to the present, except 
for the tax adjustments described above. Capital costs 
associated with these investments will be calculated 
retroactively to November 1, 1974. Future financings 
by NEEI will be subject to further authorization by the 
Commission. 


In addition to NEEI’s participation in exploration and 
development, Commission authorization also has 
been granted for NEE! to assume various fuel 
procurement and inventory activities carried on by 
affiliates. If, and to the extent that NEE! performs 
such functions, NEEI shall establish a separate 
division for accounting purposes, including divisional 
capital accounts. Fuel purchased for storage purposes 
will be priced at actual incurred cost and will be 
segregated in accounts separate from the full cost 
pool. NEEI’s cost for fuel purchased shall include 
invoice cost plus all transportation and operation, 
storage and inventory, shrinkage, capital, general ana 
administrative and other costs directly attributable tu 
the fuel in storage. 


Capital costs for NEES investments in NEEI attri- 
butable to fuel srocurement and inventory activities 
will calculated as provided above except that the cost 
of common equity will be NEP’s return on common 
equity approved by the FPC or its successor the FERC 
in NEP’s last fully adjudicated general wholesale rate 
case. In no event will NEEI use capital for the pur- 
chase of fuel or maintenance of inventory if the 
resulting capital costs would exceed NEP’s incre- 
mental capital costs for financing the transaction 
itself. 


Due notice of the proposed agreement for sale of fuel 
between affiliates has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act (HCAR 
No. 20026), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application-declaration, as further amended by 
said post-effective amendments, be granted and per- 
mitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act except that NEEI shall file 
reports within 45 days of the end of each calendar 
quarter providing, as to activities during each quarter: 
(a) divisional balance sheets and income statements 
for NEEI, including computation of the divisional cost 
of capital for the quarter; (b) description of partner- 
ship or joint venture operations undertaken during the 
quarter, including expenditures and investments made 
by NEEI, with a comparison of such expenditures to 
the budget authorized by the Commission; (c) esti- 
mated reserves at the end of the quarter, identifying 
the source and nature of changes from the previous 
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quarter; (d) the amount of fuel produced, its dis- 
position and price and the computation and appli- 
cation of any charges or credits to NEP arising from 
sales to nonaffiliates of fuel produced; (e) the 
increase or reduction of investment by associated 
companies during the quarter and the computation of 
rate of return, with a comparison of such investments 
to the budget authorized by the Commission; (f) the 
physical quantities and prices during the quarter, of 
fuel procured for the account of each associate 
company, of fuel purchased by NEEI for inventory, 
and of fuel delivered from inventory by NEEI to each 
associate company and the charges made by NEEI for 
these services; and (g) copy of reports submitted to 
the Federal Energy Regulatory Commission on Form 
423. These reporting requirements may be modified 
from time to time. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10323/July 14, 1978 


In the Matter of 


PROVIDOR INVESTORS FUND 
4601 Market Street 
Philadelphia, Pennsylvania 19101 


(811-1818) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


On June 19, 1978, a notice was issued (Investment 
Company Act Release No. 10281) stating that Providor 
Investors Fund (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end, diversified management investment company, 
filed an application on May 1, 1978, pursuant to 
Section 8(f) of the Act,. for an order of the 
Commission declaring that the Applicant has ceased 
to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
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has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Providor Investors Fund under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10324/July 14, 1978 


In the Matter of 

PROVIDOR GROWTH FUND 

4601 Market Street 

Philadelphia, Pennsylvania 19101 

(811-1817) 

ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 


DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


On June 19, 1978, a notice was issued (investment 
Company Act Release No. 10282) stating that Providor 


Growth Fund (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end, diversified management investment company, 
filed an application on May 1, 1978, pursuant to 
Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has ceased 
to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an_ investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Providor Growth Fund under 
the Act shall forthwith cease to be in effect. 





For the Commission, by the Division of Investment minations, and Commission jurisdiction 
Management, pursuant to delegated authority. reserved over grant of exemptions. 


George A. Fitzsimmons Where UPS sought exemption from Section 
Secretary 17(a) of the Investment Company Act for the 
exercise of certain options to purchase the 
UPS stock in Parco’s portfolio, held, exemp- 
tion denied, since it would be inconsistent 
INVESTMENT COMPANY ACT OF 1940 with the protection due Parco’s shareholders 
Release No. 10325/July 17, 1978 if UPS were free at any time to buy from 

Parco the very securities whose ownership is 
Admin. Proc. File No. 3-5164 the sole basis of Parco’s existence. 





in he Shape Capital Structure of Investment Company 


Where predominant investment in Parco 
ait Gan tet ta aban tains was made by UPS which purchased all of 


Parco’s preferred stock and donated it to 

Ree Vee eee YOR charitable institutions, and Parco’s Class A 
stock was distributed exclusively as 

pi hase ig » aan oar a OF MERERICA, TRY. dividends on the common which had sole 
Greenwich. Connectiout voting rights, and where limited participa- 
, tion of senior securities in Parco’s assets and 

(812-3730) (813-43) income resulted in a highly leveraged capital 
structure which gave purchasers of common 

stock the opportunity for large gains but at 

the same time made their investment very 

SE OF, ee OGRA risky, held, exemption granted from the 
requirements of Section 18 of the Invest- 

EXEMPTIONS FROM INVESTMENT COM- TO SREY AM: HN Ape te We 
PANY ACT number, asset coverage and voting rights of 
senior securities, since Parco’s purpose was 

Transactions between Affiliated Persons to provide a leveraged investment opportu- 

nity for a small group of relatively high- 


Purchases and Sales by Closed-end In- 
vestment Company of its Common Stock 


Where closed-end investment company 
(Parco) was set up as investment vehicle for 
key employees of transportation company 
(UPS), and Parco’s portfolio was limited to 
UPS stock the ownership of which is restric- 
ted to UPS employees and the price of which 
is set quarterly by UPS’s board of directors, 
and where exemptions were sought from 
Sections 17(a), 23(b) and 23(c) of the Invest- 
ment Company Act to permit sales of UPS 
stock to Parco by affiliated persons at price 
set by UPS board, and to permit Parco to 
compute its net asset value on the basis of 
that price for the purpose of purchases and 
sales of its common stock, held, exemptions 
granted except for direct transactions in 
UPS stock between UPS and Parco, since 
system used to price UPS stock was fair; 
but grant of exemptions conditioned on 
information being supplied Commission’s 
staff concerning future UPS pricing deter- 


ranking UPS officials, the holders of Parco’s 
common and Class A stocks were substan- 
tially identical, and preferred shareho!ders, 
who paid nothing for their stock, were 
merely incidental beneficiaries of the invest- 
ment program that UPS had set-up to benefit 
its key employees. 


APPEARANCES: 

J. Gordon Cooney, Stephen J. Greenberg, and Clinton 
A. Stuntebeck, of Schnader, Harrison, Segal & Lewis, 
for Parco Managers Corporation and United Parcel 
Service of America, Inc. 

Gerald Osheroff and Arthur J. Brown, for the Division 
of Investment Management. 


United Parcel Service of America, Inc. (‘‘UPS’’), and 
Parco Managers Corporation, the assets of which con- 
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sist almost entirely of UPS common stock, seek 
exemption from various provisions of the Investment 
Company Act (‘‘Act’’). Following hearings, the admin- 
istrative law judge granted most of the exemptions 
requested. 


Both our Division of Investment Management and 
applicants seek review of certain of the law judge’s 
conclusions. The remaining areas of controversy 
primarily involve the method by which UPS stock is 
priced, and Parco’s capital structure. 


UPS, which is in the business of delivering small 
packages throughout the United States, has always 
maintained a policy of preserving the ownership of its 
capital stock in its managerial employees to the 
greatest extent possible. About 99% of UPS stock is 
owned by or held for the benefit of some 6,900 active 
managers and supervisors or their families; by former 
employees, their estates or heirs; and by charitable 
foundations established by founders of the company. 


UPS has been able to maintain managerial ownership 
primarily by means of restrictions on the transfer of its 
stock contained in its certificate of incorporation. None 
of UPS’s outstanding shares may be transferred, 
except by bona fide gift or inheritance, unless the 
shares are first offered for sale to UPS at the same 
price and on the same terms as are offered to the 
proposed transferee. Although UPS has 41 million 
shares of capital stock which are registered with this 
Commission under Section 12(g) of the Securities 
Exchange Act, the various resale and transfer restric- 
tions effectively preclude any trading of the stock in 
the organized securities markets. 


The almost exclusive market for UPS stock is UPS it- 
self. The company has a policy of purchasing all 
shares its stockholders desire to sell at prices deter- 
mined quarterly by its board of directors. And UPS 
has exercised its right of first refusal in almost all in- 
stances, except where the shares have been sold to 


UPS managerial employees or to Parco and its two 
sister companies. 


Parco was organized in November 1971 to afford a 
small number of high-level UPS managerial employees 
the opportunity to increase their ownership interest in 
that company.' Parco’s sole business is to invest in 





1UuPS had previously created two similar companies, 
Parmac Corp. in 1959 and Nuparmac Corp. in 1964. 
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UPS capital stock. As of December 31, 1976, it had 
outstanding 75,000 shares of preferred stock, 94,323 
shares of Class A stock, and 43,187 shares of common. 
All of the outstanding preferred stock has been sold to 
UPS at par value and, in turn, donated to various 
educational and charitable institutions. Parco’s Class 
A stock is not sold, but is distributed as dividends on 
its common stock. Offerees of Parco’s common stock 
are selected by a panel of UPS’s board of directors, 
and almost every offeree has accepted the opportunity 
to invest. 


To be eligible to purchase Parco common stock, an 
employee must be at least a district manager of one of 
UPS’s 60 districts or must perform equivalent or more 
responsible national or regional staff functions. The 
administrative law judge found that there were at most 
300 employees out of 85,000 who meet those stand- 
ards. This number included 194 who were already 
shareholders of Parco or its sister companies. UPS 
has stated that it intends to give only 59 persons the 
opportunity at this time to invest in Parco if the 
present application if granted. Applicants assert that 
the minimum annual earnings of eligible candidates 
are about $25,000 including incentive plan awards. 
Parco has undertaken not to lower existing eligibility 
standards if the requested exemptions are granted. 


Parco presently has 78 common shareholders. Al- 
though it ‘‘is...in the business of investing, rein- 
vesting, or trading in securities,’’ it is not registered 
under the Act since its securities are beneficially 
owned by fewer than 100 persons and it is not making 
or proposing to make a public offering of its securi- 
ties. The offering of Parco common stock to 
additional selected offerees (after registration under 
the Securities Act) will almost certainly result in the 





2an investment company is defined in Section 3(a) of 
the Act as any issuer which: 


is .. . engaged primarily . . . in the busi- 
ness of investing, reinvesting, or trading in 
securities.” 


Section 3(c), however, provides in part: 


“Notwithstanding subsection (a), none of 
the following persons is an investment 
company within the meaning of the Act: 


(1) Any issuer whose outstanding secu- 
rities (other than short-term paper) are 
beneficially owned by not more than one 
hundred persons and which is not making 
and does not presently propose to make a 
public offering of its securities.” 





company having more than 100 stockholders and re- 
quire it to register under the Act as a closed-end in- 
vestment company. 


Each owner of Parco common stock has entered into a 
shareowner’s agreement under which Parco has the 
right to reacquire his shares at net asset value upon 
termination of his employment with UPS. That right 
has been exercised in every instance so far. Parco also 
has a right of first refusal with respect to any proposed 
sale of common or Class A stock. In addition, Parco 
has undertaken to give its common shareholders the 
right to require Parco to purchase their shares at net 
asset value upon termination of their employment with 
UPS, if the requested exemption order is granted. Ap- 
plicants have not excepted to a condition imposed by 
the administrative law judge which in effect gives 
similar rights to holders of Class A stock. 


As a condition to the waiver of its right of first refusal 
with respect to purchases by Parco of UPS capital 
stock, UPS obtains options to purchase the stock from 
Parco on 90 days’ notice at ‘‘the then fair market 
value’ of the shares.” The option agreements provide 
that, in the event of a disagreement as to fair market 
value, such value shall be the average price of all sales 
of UPS stock during the 12-month period immediately 
preceding the date of exercise. 


IV. 


As noted earlier, the administrative law judge granted 
most of the exemptions from the Act sought by appli- 
cants. He pointed out that Parco is ‘‘a highly unusual 
type of investment company that does not present, 
except possibly in a very attenuated form, the 
problems and abuses which the Act was designed to 
mitigate.’’ 


We are in basic agreement with the law judge. The 
general public is excluded from investing in Parco. in- 
vestment is limited to a small group of relatively high- 
level employees of UPS, and that company and the 
investment company shareholders are linked by a 
strong mutuality of interest. 


We now turn to the specific issues raised by the 
parties. 


V. 


The Division argues that the method by which UPS 
stock is priced is not ‘‘fair and reasonable.’’ It ac- 
cordingly objects to the law judge’s blanket exemption 
from future Commission scrutiny of sales of UPS stock 





Sparco has never acquired any UPS stock directly 


from UPS. All of Parco’s UPS shares have been 
purchased from individual stockholders. 


to Parco by UPS shareholders.4 It also objects to the 
exemptions granted by the law judge which permit 
Parco’s board of directors, in determining the net 
asset value of Parco common stock for the purpose of 
sales and repurchases, to value the UPS stock in 
Parco’s portfolio on the basis of the price set by UPS’s 
board of directors. 


As noted above, the price at which UPS is willing to 
purchase its shares is determined quarterly by its 
board of directors,° and that price remains in effect 
until the next determination. In arriving at a price, 
the board does not follow any predetermined formula, 





4Section 17(a) of the Act would prohibit such sales 
since UPS employees are affiliated persons of an 
affiliated person (UPS) of a registered investment 
company (Parco). Therefore, absent the blanket 
exemption granted by the law judge, each such sale 
would require an application to this Commission for 
an exemption pursuant to the terms of Section 17(b). 
The Division also objects to the exemption granted by 
the law judge from Section 17(d) of the Act which 
relates to joint transactions between registered  in- 
vestment companies and their affiliated persons. 
However, since the Division raised no issue with 
respect to Section 17(d) in its petition for review, the 
matter is not properly before us. 


SThe law judge granted exemptions from Sections 
23(b) and 23(c) of the Act. Section 23(b) forbids a 
closed-end investment company from selling any 
common stock of which it is the issuer at a price 
below current net asset value. Section 23(c) and the 
rules thereunder require closed-end companies that 
wish to repurchase their own shares to do so on a 
non-discriminatory basis, and at a proper price. 


The Division also questions the law judge’s grant to 
Parco of an exemption from the definition of an 
“employees’ securities company” contained in Section 
2(a)(13) of the Act, thereby giving applicants the 
benefit of the liberal exemptive standards applicable 
to such companies under Section 6(b) rather than the 
more stringent ones embodied in Section 6(c). We 
find it unnecessary to resolve this controversy since 
under the facts of this case our disposition would be 
the same whether we applied the standards of Section 
6(b) or those of Section 6(c). We shall accordingly 
treat Section 6(c) as the applicable exemptive pro- 
vision, and reverse the law judge’s grant of an exemp- 
tion from Section 2(a)(13). 


6The board consists of fourteen members, ten of 
whom are part of management. One of the other four 
is a partner in the law firm which serves as UPS’s 
general counsel. 
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but considers a number of formulae commonly used in 
the evaluation of securities. Because it believes that 
UPS shareholders buy or hold stock for the long term, 
the board’s decisions have been based primarily on its 
judgment as to the company’s long-range prospects 
rather than on short-term trends relating to UPS or the 
value of securities generally. Little weight has been 
given to considerations of supply and demand. 


When the board makes its evaluation, it takes into 
account pertinent historical and current information 
and appropriate estimates and projections. It also 
gives consideration to UPS’s current problems, the 
regulatory outlook, the relative performance of other 
transportation companies, including the price-earnings 
ratio of their securities, and some Dow Jones statistics. 


In connection with every second price determination, 
the UPS board is supplied with the Independent 
written appraisals of Scudder, Stevens & Clark 
(‘‘SSC’’), an investment advisory firm, and of Citi- 
bank, N.A.” To develop their appraisals, these firms 
receive from UPS pertinent financial and operating 
information and management’s estimates of future 
results. Although the appraisers’ reports are not 
distributed to the board members, the bottom-line 
figures are announced at the meetings, and copies of 
the reports are present and available. At the conclu- 
sion of the board’s initial discussion of the stock price, 
each member jots down what he considers to be a 
proper figure. These figures are then announced. An 
effort is made to reconcile radically different view- 
points. Eventually, a motion is adopted specifying a 
price for the following quarter. No director has ever 
requested that a dissent be noted. 





7SSC’s recommendation is expressed in terms of “fair 
market value,” Citibank’s in terms of “an appropriate 
basis for exchanging small numbers of shares among 
current and former employees.” 


8During the period from 1967 through the end of 1976, 
the price of UPS stock increased every quarter except 
for a few in which it remained constant. In that period 
the stock rose from about $3.25 to $19.75 per share. 
During the same period, UPS’s gross revenues in- 
creased from $367 million to $1.7 billion, and its net 
income rose from $17.5 million to $90.7 million before 
sinking to $23 million in 1976, primarily because of 
two major strikes and delayed receipt of a requested 
rate increase. 


For the year ended December 31, 1977, UPS’s 
revenues reached a record $2.35 billion, with net 
income of $81.5 million. During that year, the prices 
that UPS offered for its stock ranged from $19.36 to 
$20.25 per share. 
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The Division challenges the administrative law judge’s 
conclusion that, on the basis of the evidence in the 
record and in light of Parco’s particular attributes, 
UPS’s pricing ‘system ‘‘provides an adequate 
assurance of fairness.’’ It opposes the granting of the 
exemptions in question principally because the pricing 
determinations rest on the absolute discretion of a 
management-controlled board. The Division urges 
that we condition the exemptions granted by the ad- 
ministrative law judge by (1) limiting the Section 17(a) 
exemption to purchases of UPS shares by Parco at a 
price within the range recommended to UPS’s board 
by ‘‘two fully independent appraisers,’’ and (2) limit- 
ing the exemptions from Sections 23(b) and 23(c) to 
cases in which Parco’s board relies on a price set by 
UPS that falls within that same range. 


Applicants argue that the imposition of such condi- 
tions would constitute an unwarranted intrusion into 
the affairs of UPS, which is not and will not be an 
investment company. They point out that Parco’s 
portfolio will represent at most some 3 to 4 percent of 
the more than 40 million outstanding shares of UPS, 
and they assert that the mutuality of interest between 
the common stockholders of Parco and those of UPS 
renders any such conditions unnecessary. 


To have a company’s board of directors establish the 
value of a security for which no organized market 
exists is not an unusual occurrence, although, as the 
administrative law judge observed, such valuation ‘‘is 
at best a matter of considerable imprecision.’’ Not- 
withstanding that imprecision, the law judge found 
that UPS’s pricing system, which has been in effect for 
many years, represents a serious and good faith effort 
by the UPS board to arrive at fair value. He also 
found important independent corroboration of the 
reasonableness and lack of arbitrariness of the system 
from the fact that, over the last ten years, there has 
been a high degree of correlation between the board- 
determined prices and those recommended by the in- 
dependent appraisers. In view of his finding that the 
UPS pricing method was reasonable, the law judge 
also concluded that it was reasonable for Parco’s board 
of directors to rely on UPS’s price determination 
rather than making an independent effort to value the 
UPS stock in Parco’s portfolio. 


On the basis of our independent review of the record, 
we agree with the law judge’s assessment that UPS’s 
board of directors has consistently made a good faith, 
conscientious effort to arrive at a fair value for UPS 
stock. And we further agree with the judge’s conclu- 
sion that it would be unrealistic for Parco’s board to 
make its own evaluation in light of the fact that UPS 
itself is the only market for UPS stock.9 





2The unique nature of Parco, and the fact that it is a 
closed-end company make it inappropriate to impose 
Continued on following page 





We recognize, as the Division points out, that past 
practice does not guarantee what the future policies of 
UPS’s board will be. And, as the administrative law 
judge noted, ‘‘self-interest could creep into the 
board’s determination, even if only subconsciously.’ 
Thus we share the Division’s concern. But we do not 
believe that the proper answer lies in binding appli- 
cants to a particular pricing formula. 


We think that a better solution is to have our staff 
monitor the pricing of UPS stock. Thus we shall con- 
dition our grant of the exemptions in question on a 
requirement that applicants furnish our staff with such 
information concerning the manner in which each 
quarterly price is set for UPS stock as our staff deems 
necessary. Among other things, our staff may require 
applicants to explain why a particular price falls out- 
side the range recommended by the independent ap- 
praisers. 


We shall retain jurisdiction to reconsider the grant of 
the exemptions at issue if future circumstances 
warrant such a re-examination. 


Vi. 


The administrative law judge excluded direct trans- 
actions in UPS stock between Parco and UPS from his 
grant of an exemption from the provisions of Section 
17(a). He considered that proposed transactions 
between a controlling corporation (UPS) and a 
controlled corporation (Parco) warrant ‘‘a higher 
degree of scrutiny’’ than the others for whcih exemp- 
tion was sought. Applicants seek review of that 
determination only with respect to UPS’s exercise of 
the options it obtains from Parco. Those options 
entitle UPS to purchase the UPS stock that Parco ac- 
quires as a result of UPS’s waiver of its right of first 
refusal. 


Applicants assert that the options are obtained by UPS 
merely to advance its policy of maximizing employee 
ownership. That policy, they assert, inures to the 
benefit of Parco shareholders. They further argue 
that, since the exercise price of the options is based on 
the pricing system for UPS stock which the law judge 
found to be fair, there is no need for the Commission 





Continued from preceding page 


the more rigorous valuation standard applicable to 
other registered investment companies in other 
circumstances. See, e.g., Investment Company Act 
Release No. 5847 (October 21, 1969) and Investment 
Company Act Release No. 6295 (December 23, 1970) 
Nor does this situation give rise to the legal or policy 
questions involved in the valuation of shares of 
open-end companies, including so-called money- 
market funds. Cf. Investment Company Act Release 
No. 9786 (May 31, 1977), 12 SEC Docket 715. 


to review the exercise of the options on a case-by-case 
basis. 


We agree with the administrative law judge that it is 
inappropriate to permit UPS to exercise the options it 
holds under a blanket exemption. As the law judge 
pointed out, it would be inconsistent with the pro- 
tection due Parco’s shareholders if UPS were free at 
any time to buy from Parco the very securities whose 
ownership is the sole basis of Parco’s existence. More- 
over, as we have just noted in imposing a condition 
that will permit our staff to monitor the price fixed for 
UPS stock, there is no guarantee that such price will 
always remain fair. 


In as basic a matter as this, we think it unwise to as- 
sume that conflicts can never develop between Parco 
and UPS. In addition, UPS has not shown that it 
needs the options in order to maintain control over the 
UPS shares owned by Parco. As previously noted, 
UPS has the right of first refusal with respect to all of 
the UPS stock that Parco holds. We shall accordingly 
affirm the law judge’s determination. 


Applicants request that, if we sustain that determina- 
tion, we (1) authorize UPS to give notice that it will 
exercise its options prior to filing an application with 
this Commission for exemption of that exercise, 
provided such application is filed within 30 days after 
notice is given, and (2) authorize UPS and Parco to 
amend the form of the options to provide for an 
automatic extension of the exercise period until 30 
days after our approval of the application becomes 
final. 


Such authorizations do not appear to conflict with the 
protection of investors or the purposes of the Act. 
Hence we shall grant applicants’ request. 


Vil. 


The Division disputes the conclusion of the adminis- 
trative law judge that Parco’s capital structure is con- 
sistent with the protection of investors. Hence it ob- 
jects to the exemptions he granted Parco from various 
provisions of Section 18 of the Act.1° 





10Section 18(c) prohibits a closed-end company from 
having more than one class of senior security which is 
a stock. Parco has two such classes, preferred and 


Class A. Section 18(a)(2) prohibits, among other 
things, the sale or issuance of any senior security 
unless it has an asset coverage of at least 200% and 
certain voting rights. Parco’s senior securities have 
neither. Section 18(i) provides, with certain excep- 
tions, that every share of stock issued by a registered 
management company must be voting stock and have 
equal voting rights with every other outstanding 
voting stock. Parco’s senior securities have no voting 
rights. 
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Initially the Division argues that the high degree of 
leverage in Parco’s capital structure makes an invest- 
ment in its common stock unduly risky and vulner- 
able.11 That structure contains a high proportion of 
senior securities having a fixed maximum participation 
in assets and earnings. 12 Thus any change in the 
value of Parco’s total assets over and above the claims 
of its senior securities is reflected in the equity of 
Parco’s common stock. 


As a result of the leverage factor, and significant in- 
creases in the price of UPS stock, investment in Parco 
has yielded extraordinary results. However, just as 
leverage gives an investor the opportunity to make 
large gains, it carries with it the risk of considerable 
loss. Even assuming that UPS continues its regular 
cash and stock dividends, '4 the total return to Parco 
on its portfolio of UPS stock could be inadequate at 
times to prevent substantial impairment of the 
common stock’s equity. 


Nevertheless, we agree with the administrative law 
judge that the requested exemptions should not be 





11Section 1(b)(7) of the Act reflects a policy against 
investment companies’ having a capital structure that 
creates undue risks for common stockholders. See J. 
D. Gillespie, Trustee, 13 S.E.C. 470, 479-80 (1943). 


12As of December 31, 1976, Parco had outstanding 
75,000 shares of preferred stock, representing a $7.5 
million investment by UPS. The preferred, with a par 
value of $100, pays 7% cumulative dividends to the 
charitable and educational institutions to which UPS 
donated it. As of the same date, Parco also had out- 
standing 94,323 shares of Class A stock having a $10 
par value and paying a 6% dividend, and 43,187 
shares of common stock representing a total cash 
investment of $431,870. No cash dividends have been 
or will be paid on the common. Instead, Parco’s 
earnings have been capitalized and distributed in the 
form of Class A stock as dividends on the common in 
amounts which have kept the common’s net asset 
value, immediately after such dividends, at $10 per 
share. 


13For example, an investment of $10 in Parco 
common stock in December 1971 would have 
produced a total return, in Class A stock and cash 
dividends on that stock, of more than $115, or 
$1,153%, by the end of 1976. By comparison, the 
cumulative return on a $10 investment in UPS stock 
over the same period was 123%. 


14For many years, UPS has paid a cash dividend of 
about 2% and a 2% stock dividend, without reducing 
the price of its stock en account of the latter. 
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denied because of the risks involved in an investment 
in Parco common stock. As the law judge recognized, 
those risks ‘‘would not normally be tolerable’’ if Parco 
were an ordinary investment company. But Parco 
presents a highly unusual situation. Its very purpose 
is to provide a leveraged investment opportunity for a 
small group of relatively high-ranking UPS officials. 
UPS's $7.5 million investment in Parco, by far the bulk 
of the funds invested in that company, 'Y gives those 
officials the chance to reap benefits far out of propor- 
tion to their investments. And the amount any one 
employee can invest is limited, thereby limiting the 
employee’s risk of loss.1 


We further note that the class of eligible investors is 
restricted to persons who obviously possess a con- 
siderable amount of information about the affairs of 
the company they manage. In these circumstances, 
the disclosure required in the statutory prospectus can 
reasonably be expected to provide effective protection 
of the interests of potential investors. 1! 


The Division also argues that granting Parco broad 
exemptions from the asset coverage and voting re- 
quirements of Section 18 would be inconsistent with 
the protection due Parco’s Class A and preferred 
shareholders. It asserts that the interests of those 
stockholders, who presumably seek secure income 
based on adequate asset coverage, are incompatible 
with the interests of the common shareholders who 
possess all the voting rights, are mainly interested in 
speculative returns, and would prefer ‘‘thin’’ coverage 
for the senior stock in order to magnify their own po- 
tential gains. 


We cannot accept these contentions. The holders of 
Parco’s common and Class A securities are substan- 
tially identical.18 And the preferred shareholders, who 
paid nothing for their stock, are merely incidental 
beneficiaries of the investment program that UPS set 
up to benefit its key employees. It would make little 
sense to change that program so as to eliminate the 
very benefits that UPS sought to create. To require 
that the preferred shareholders be granted equal 





15see n. 12, supra. 


16The maximum amount an employee may invest in 
Parco in any one year is one month’s salary. The 
overall limit on an employee’s investment is about 
$11,000. 


17Cf. General Electric Company, 44 S.E.C. 87, 92 
(1969). 


18The Division points to only one Class A shareholder 
who does not also own Parco common. 





voting rights with the common would disrupt UPS’s 
employee-owner concept and result in Parco’s control 
by outsiders. 


Under the special circumstances of this case, we 
affirm the law judge’s conclusion that it is consistent 
with the protection of investors to grant the requested 
exemptions from the provisions of Section 18. 


Vill. 


An appropriate order will issue reflecting both the de- 
terminations we have made herein and those made by 
the administrative law judge as to which no exceptions 
were taken. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 
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Release No. 10325/ July 17, 1978 


Admin. Proc. File No. 3-5164 


In the Matter of 


PARCO MANAGERS CORPORATION 
643 West 43rd Street 
New York, New York 


UNITED PARCEL SERVICE OF AMERICA, INC. 
Greenwich Office Park 5 
Greenwich, Connecticut 


(812-3730) (813-43) 


ORDER ON APPLICATION FOR EXEMPTIONS 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED, pursuant to Section 6(c) of the Investment 
Company Act (“Act”) and subject to the conditions 
and undertakings set forth in the application of Parco 
Managers Corporation and United Parcel Service of 
America, Inc. (‘‘UPS’’), that 


1. The application for exemption of Parco from the 
provisions of Sections 16(a), 17(f), 18(a), (c), and (i), 
19(b), 23(b) and 30(a), (b) and (d) of the Act is hereby 
granted, subject to the condition with respect to 
Section 23(b) set forth below; 


2. The application for exemption from Sections 
10(a) and 23(c) of the Act is hereby granted, subject to 
the conditions imposed by the administrative law 
judge and subject to the condition with respect to 
Section 23(c) set forth below; 


3. The application for exemption from Sections 
17(a) and (d) of the Act is hereby granted, except with 
respect to any transactions in UPS stock directly 
between Parco and UPS including exercise of UPS’s 
options to purchase UPS stock from Parco, and subject 
to the condition with respect to Section 17(a) set forth 
below. UPS is authorized to give prior notice of the 
exercise of its options, and applicants may amend the 
form of the options, as set forth in the opinion; 


4. The grant of exemptions from Sections 17(a), 
23(b) and 23(c) of the Act is conditioned on applicants’ 
supplying the Commission’s Division of Investment 
Management with such information concerning the 
manner in which each quarterly price is set for UPS 
stock as the Division may request. Jurisdiction is 
hereby retained to reconsider the grant of these 
exemptions if future circumstances warrant such a 
re-examination; and 


5. The application for exemption from Sections 2(a) 
(13) and 20(a) of the Act is hereby denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10326 /July 17, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14969/July 17, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10327 /July 18, 1978 


In the Matter of 
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INVESTORS’ GOVERNMENT-GUARANTEED INCOME 
TRUST, GNMA SERIES 1 (AND SUBSEQUENT 
SERIES) 


and 


VAN KAMPEN SAUERMAN INC. 
208 South LaSalle Street 
Chicago, Illinois 60604 


(812-4313) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTIONS 14(a) AND 22(d) OF THE ACT AND 
FROM RULES 19b-1 AND 22c-1 UNDER THE ACT 
AND PURSUANT TO SECTION 11(a) OF THE ACT TO 
PERMIT AN OFFER OF EXCHANGE. 


On June 23, 1978, a notice was issued (Investment 
Company Act Release No. 10289) of an application 
filed on May 17, 1978, and amendments thereto on 
May 23, May 31, June 8, and June 20, 1978, by 
Investors’ Government-Guaranteed Income Trust, 
GNMA Series 1 (and Subsequent Series) (“Trust”), a 
unit investment trust registered under the Investment 
Company Act of 1940 (“Act”) and its Sponsor, Van 
Kampen Sauerman, Inc. (“Sponsor”) (hereinafter the 
Sponsor and the Trust are referred to collectively as 
“Applicants”), for an order of the Commission (a) 
pursuant to Section 6(c) of the Act exempting the 
Applicants from the provisions of Sections 14(a) and 
22(d) of the Act, and Rules 19b-1 and 22c-1 under the 
Act, and (b) pursuant to Section 11 of the Act, per- 
mitting the Trust to offer its Units at net asset value 
plus a fixed dollar sales charge pursuant to a con- 
version option. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 14(a) and 22(d) of the Act, and Rules 
19b-1 and 22c-1 under the Act, to the extent re- 
quested, be, and hereby is, granted, effective forth- 
with. 


IT IS FURTHER ORDERED, pursuant to Section 11 of 
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the Act, that the proposed offer of exchange be 
approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10328/July 18, 1978 


In the Matter of 


MUNICIPAL EXEMPT TRUST, NEW YORK EXEMPT 
SERIES 1 AND OTHER STATE, NATIONAL, 
SIMILAR AND SUBSEQUENT SERIES 

c/o Glickenhaus & Co. 

522 Fifth Avenue 

New York, New York 10036 


(812-4315) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 14(a) AND 22(d) OF THE ACT AND RULES 
19b-1 AND 22c-1 UNDER THE ACT 


On June 20, 1978, a notice was issued (Investment 
Company Act Release No. 10283) of an application 
filed on May 23, 1978 by Municipal Exempt Trust, New 
York Exempt Series 1 and Other State, National, Simi- 
lar and Subsequent Series (“Applicant”), a unit invest- 
ment trust registered under the Investment Company 
Act of 1940 (“Act”), pursuant to Section 6(c) of the 
Act for an order exempting Applicant from the pro- 
visions of Sections 14(a) and 22(d) of the Act and 
Rules 19b-1 and 22c-1 under the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 


My» 





of Sections 14(a) and 22(d) of the Act and Rules 19b-1 
and 22c-1 under the Act, to the extent requested, be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10329/July 19, 1978 


In the Matter of 


E.F. HUTTON TRUST FOR GOVERNMENT 
GUARANTEED SECURITIES, FIRST SERIES 
(AND ALL SUBSEQUENT SERIES) 

c/o E.F. Hutton & Company Inc. 

One Battery Park Plaza 

New York, New York 10004 


(812-4301) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM RULES 19b-1 AND 
22c-1 UNDER THE ACT 


On June 21, 1978, a notice was issued (investment 
Company Act Release No. 10285) of an application 
filed by E.F. Hutton Trust for Government Guaranteed 
Securities, First Series (and all subsequent Series) 
(‘Applicant’), registered under the Investment 
Company Act of 1940 (“Act”) as a unit investment 
trust, pursuant to Section 6(c) of the Act for an order 
of the Commission exempting Applicant from 
compliance with the initial net worth requirements of 
Section 14(a) of the Act, exempting the frequency of 
the capital gains distributions of the Applicant from 
the provisions of Rule 19b-1 under the Act and 
exempting the secondary market operations of E.F. 
Hutton & Company inc., Applicant’s sponsor 
(“Sponsor”), from the provisions of Rule 22c-1 under 
the Act. On June 23, 1978, the Applicant filed an 
amendment to the application withdrawing its request 
for an exemption from Section 14(a) of the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 19b-1 and 22c-1 under the Act, to the extent 


requested, be, and hereby is, granted, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10330/July 19, 1978 


In the Matter of 
WASHINGTON NATIONAL FUND, INC. 
and 


FUNDAMENTAL INVESTORS, INC. 
Westminster at Parker 
Elizabeth, New Jersey 07207 


(812-4316) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED MERGER FROM SECTION 
17(a) OF THE ACT 


Washington National Fund, Inc. (“National”), and 
Fundamental Investors, Inc. (“Fundamental”), both 
open-end, diversified management investment compa- 
nies registered under the Investment Company Act of 
1940 (‘‘Act”), filed an application on May 26, 1978, and 
an amendment thereto on June 23, 1978, for an 
order, pursuant to Section 17(b) of the Act, exempting 
from the provisions of Section 17(a) of the Act a pro- 
posed merger of National into Fundamental. 


On June 27, 1978, a notice was issued (investment 
Company Act Release No. 10295) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
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request for a hearing has been filed, and the 


Commission has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, as 
amended, that the terms of the proposed merger are 
reasonable and fair and do not involve overreaching on 
the part of any person concerned, and that the pro- 
posed transaction is consistent with the policies of 
National and Fundamental, and with the general pur- 
poses of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed merger be, and hereby is, exempted 
from the provisions of Section 17(a) of the Act, effec- 
tive forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10331 /July 20, 1978 


In the Matter of 


THE JANUS FUND, INCORPORATED 
c/o J. James Luther, Esq. 

Robertson, Alexander, Luther, Esselstein 
& Shiells, A Professional Corporation 
770 Menlo Avenue 

Menlo Park, California 94025 


(811-1182) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that The Janus Fund, 
Incorporated (“Janus”), registered as a open-end, 
diversified, management investment company under 
the Investment Company Act of 1940 (“Act”), filed an 
application on June 29, 1978, pursuant to Section 8(f) 
of the Act, for an order of the Commission declaring 
that Janus has ceased to be an investment company 
as defined in the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


342/SEC DOCKET 


Janus registered under the Act on October 29, 1962. 
On April 10, 1963, Janus filed a registration statement 
under the Securities Act of 1933 (File No. 2-21314). 
This registration statement did not become effective, 
and was abandoned by an order of the Commission 
dated May 22, 1974. Thus, Janus has never engaged in 
a public distribution of its securities. Janus states 
that it does not currently have any assets or liabilities, 
and that it is now defunct as a Delaware corporation. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment 
company has ceased to be an investment company, it 
shall so declare by order, and upon the taking effect 
of such order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 14, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10332 /July 20, 1978 


In the Matter of 





NORTH RIVER SECURITIES CO., INC. 
595 Madison Avenue 
New York, New York 10022 


(812-4087) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) FOR AN ORDER TO AMEND AN 
ORDER PREVIOUSLY ISSUED PURSUANT TO 
SECTION 17(b) 


NOTICE IS HEREBY GIVEN that North River Securi- 
ties Co., Inc. (“Applicant”), a non-diversified, closed- 
end management investment company registered uner 
the Investment Company Act of 1940 (the “Act”), filed 
an application on December 29, 1977, and amend- 
ments thereto on May 22, 1978 and June 29, 1978, for 
an order pursuant to Section 6(c) of the Act that 
would amend an order, pursuant to Section 17(b) of 
the Act, previously issued'on September 22, 1977 
(“Section 17(b) Order”). All interested persons are 
referred to the application which is on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it had entered into an agreement 
dated as of November 3, 1976 (the “Purchase 
Agreement”) with Hyman Katz (“Katz”) providing for 
the sale by Applicant to Katz of 60,000 shares of the 
common stock of Plant Industries, Inc. (“Plant”). The 
closing of such sale was conditioned upon the 
issuance of an order by the Commission to the effect 
that the proposed transaction was exempt from the 
provisions of Section 17(a) of the Act. The purchase 
price of the sale was $6.50 per share, or $390,000 in 
the aggregate, which was evidenced by a note issued 
by Katz for $390,000. The note provided for the pay- 
ment of one-half of the principal amount one year 
after the closing date under the Purchase Agreement 
and the remainder two years after the closing date, 
bearing interest at a floating rate equal to Citibank’s 
prime rate, as in effect from time to time but not less 
than 7%. On September 22, 1977, the Commission 
issued an order (Investment Company Act Release 
No. 9941) exempting the proposed transaction 
between Applicant and Katz from the provisions of 
Section 17(a) of the Act. 


Applicant states that the closing of the transaction 
was held on December 1, 1977, at which time Katz 
made a prepayment of $195,000. To secure payment of 
the aforesaid note, Katz pledged the shares of Plant 
involved in the purchase and an additional 4,000 
shares of Plant owned by him. The Applicant and Katz 
agreed at the closing that in consideration of the pre- 
payment the Applicant would file an application to 
amend the Section 17(b) Order permitting the Appli- 
cant to apply the prepayment of $195,000 to the pay- 


ment due November 30, 1978, rather than in inverse 
order of maturity. 


Applicant submits that due to the length of time 
between the contract date and closing date the incen- 
tive intended to be given to Katz has become 
questionable as is the fairness and reasonableness of 
the original transaction. Applicant states that on the 
closing date of December 1, 1977, the average closing 
price of Plant common stock on the American Stock 
Exchange for the prior five business days on which 
there was trading was $6.10 as compared to a ciosing 
price of $7-1/8 on November 3, 1976; the Citibank 
prime rate on December 31, 1977 was 7%% as 
compared to 642% on November 3, 1976. Applicant 
states that amending the Section 17(b) Order as 
requested herein would make the transaction fair and 
reasonable and provide the incentive to Katz in con- 
formance with the purpose of the transaction. 


Applicant states that the terms of the proposed 
amendment are fair and reasonable and do not involve 
overreaching on the part of any person concerned, and 
that the transaction is consistent with its policies and 
with the general policies, provisions, and purposes of 
the Act. 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security or transaction, or any 
class or classes of persons, securities or transactions 
from any of the provisions of the Act or of any rule or 
regulation under the Act if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than August 14, 1978 at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
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request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 633/July 19, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14979/July 19, 1978 





LITIGATION 





Litigation Release No. 8465/July 17, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
SCHEER FINANCIAL CORPORATION, ET AL. 
Civ. No. 76-C-3567 (N.D. Ill.) 


William D. Goldsberry, Regional Administrator of the 
Chicago Regional Office, announced that on June 28, 
1978 the Honorable John F.Grady, U.S. District Judge 
for the Northern District of Illinois, entered Final 
Judgments and Orders of Permanent Injunction 
against Scheer Financial Corporation and Lawrence 
M. Scheer. 


The Final Judgments enjoined those defendants from 
violations of Sections 10(b) and 13(a) of the Securities 
Exchange Act of 1934 and Rules 10b-5 and 13a-11 
thereunder in connection with the securities of Sea- 
board Life Insurance Company of America or of any 
other securities of any other issuer. The defendant 
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Lawrence M. Scheer consented to the entry of the 
permanent injunction without admitting or denying 
the allegations of the Commission’s complaint. The « 
defendant Scheer Financial Corporation was enjoined | 
by default. 


A motion for summary judgment is presently pending 
against the remaining defendant in this action, Kent 
J. Rogers. 


For further information see Litigation Release No. 
7595. 





Litigation Release No. 8466 /July 17, 1978 


SEC v. WASHINGTON COUNTY UTILITY DISTRICT, 
et al. 
(U.S.D.C., E.D. Tenn. C-2-77-15) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office, announced that on June 29, 1978, the 
Honorable C. G. Neese, Judge of the U.S. District 
Court in Greenville, Tennessee, entered an order 
permanently enjoining Thomas R. Alcock of Hingham, 
Mass., and Diversified Securities, Inc., a New York 
corporation, from further violations of the anti-fraud 
provisions of the federal securities laws in connection 
with the offer, purchase, and sale of municipal bonds 
by the Washington County Utility District. Alcock and 
Diversified consented to the entry of the order, 
without admitting or denying the allegations in the 
Commission’s complaint. 


For further information see Litigation Release Nos. 
7782, 7868, 7983, 7984, and 8410. 





Litigation Release No. 8467 /July 19, 1978 


S.E.C. v. PASTA KING, AND DONALD A. SPONG 
(USDC, D. of COLO.) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission announced that on July 13, 1978 the 
Commission filed a Complaint for Injunction and 
Other Equitable Relief in the United States District 
Court, District of Colorado, against Pasta King, Inc. 
and Donald A. Spong, Pasta King’s founder, chairman 
of the board, president, treasurer and controlling 
stockholder. 





The Commission’s Complaint alleges that defendants 
Pasta King and Spong violated the antifraud pro- 
visions of the Securities Exchange Act of 1934, as 
amended. Among other things, the Complaint alleged 
that the defendants planned, devised and schemed to 
inflate the price at which the stock issued by the 
defendant Pasta King would trade in the over-the- 
counter market by issuing false and misleading state- 
ments of material fact to the press, securities broker- 
dealers, stockholders and to the public so that 
persons purchasing and selling such securities would 
have an image that Pasta King was more profitable 
and successful than it, in fact, was. 





SECURITIES INVESTOR PROTECTION ACT 
OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 73/July 19, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14979/July 19, 1978 
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